 Mandatory Arrest Laws by State

	State
	Code/Statute
	Year
	Source

	AK
	Alaska Stat. §18.65.530(a) 
	1996
	Michie 2000

	AZ
	Ariz. Rev. Stat. Ann. §13-3601(B) 
	1991
	West 2001

	CA
	Cal. Penal Code §836(c)(1) 
	1993
	West Supp. 2002

	CO
	Colo. Rev. Stat. Ann. §18-6-803.6(1) 
	1994
	West 2001

	CT
	Conn. Gen. Stat. §46b- 38b(a) 
	1987
	2001

	DC
	D.C. Code Ann. §16-1031(a) 
	1991
	2001

	IA
	Iowa Code §236.12(3) 
	1990
	2002

	KS
	Kan. Stat. Ann. §22-2401(c)(2) 
	2000
	2000

	ME
	Me. Rev. Stat. Ann. tit. 19-A, §4012(6)(D) 
	1995
	West 1998

	MS
	Miss. Code Ann. §99-3-7(3)(a) 
	1995
	West 2002

	MO
	Mo. Ann. Stat. §455.085(1) 
	1989
	West Supp. 2002

	NV
	Nev. Rev. Stat. Ann. §171.137(1) 
	1989
	Michie 2001

	NJ
	N.J. Stat. Ann. §2C:25-21(a) 
	1991
	West 1995

	NY
	N.Y. Crim. Proc. Law §140.10(4) 
	1994
	McKinney Supp. 2001-02

	OH
	Ohio Rev. Code Ann. §2935.032(A)(1)(a) 
	1994
	Anderson 1999

	OR
	Or. Rev. Stat. §133.055(2)(a) 
	2001
	2001

	RI
	R.I. Gen. Laws §12-29-3(c)(1) 
	2000
	2000

	SC
	S.C. Code Ann. §16-25-70(B) 
	2002
	Law. Co-op. 2001

	SD
	S.D. Codified Laws §23A-3-2.1 
	1998
	Michie 1998

	UT
	Utah Code Ann. §7-36-2.2(2)(a) 
	1999
	1999

	VA
	Va. Code Ann. §19.2-81.3(B) 
	2002
	Michie 2000

	WA
	Wash. Rev. Code Ann. §10.31.100(2) 
	1999
	West Supp. 2002

	WI
	Wis. Stat. Ann. §968.075(2)(a) 
	1996
	West 1998.
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Sec. 18.65.530 Mandatory arrest for crimes involving domestic violence, violation of protective orders, and violation of conditions of release.
(a) Except as provided in (b) or (c) of this section, a peace officer, with or without a warrant, shall arrest a person if the officer has probable cause to believe the person has, either in or outside the presence of the officer, within the previous 12 hours,
(1) committed domestic violence, except an offense under AS 11.41.100 -- 11.41.130, whether the crime is a felony or a misdemeanor;
(2) committed the crime of violating a protective order in violation of AS 11.56.740;
(3) violated a condition of release imposed under AS 12.30.027.
(b) If a peace officer receives complaints of domestic violence from more than one person arising from the same incident, the officer shall evaluate the conduct of each person to determine who was the principal physical aggressor. If the officer determines that one person was the principal physical aggressor, the other person or persons need not be arrested. In determining whether a person is a principal physical aggressor, the officer shall consider
(1) prior complaints of domestic violence;
(2) the relative severity of the injuries inflicted on each person;
(3) the likelihood of future injury from domestic violence to each person; and
(4) whether one of the persons acted in defense of self or others.
(c) A peace officer is not required to make an arrest under (a) of this section if the officer has received authorization not to arrest from a prosecuting attorney in the jurisdiction in which the offense under investigation arose.
(d) When investigating a crime involving domestic violence, a peace officer may not threaten or suggest the possible arrest of all persons involved in the same incident in a manner that would have a tendency to discourage requests for intervention by law enforcement in incidents involving domestic violence.
(e) In addition to the contents of any other report, a peace officer who does not make an arrest after investigating a complaint of domestic violence, or who arrests two or more persons based on the same incident, shall describe in writing the reasons for not making an arrest or for arresting more than one person.
(f) A person may not bring a civil action for damages for a failure to comply with the provisions of this section.
(§ 29 ch 64 SLA 1996)
A. S. 18.65.530
AK ST § 18.65.530

A.R.S. § 13-3601
ARIZONA STATUTES ANNOTATED

TITLE 13. CRIMINAL CODE

CHAPTER 36. FAMILY OFFENSES
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§ 13-3601. Domestic violence; definition; classification; sentencing option; arrest and procedure for violation; weapon seizure; notice; report; diversion


A. "Domestic violence" means any act which is a dangerous crime against children as defined in § 13-604.01 or an offense defined in § 13-1201 through 13-1204, 13-1302 through 13-1304, 13-1502 through 13-1504 or 13-1602, § 13- 2810, § 13-2904, subsection A, paragraph 1, 2, 3 or 6, § 13-2916 or § 13-2921, 13-2921.01, 13-2923, 13-3019, 13-3601.02 or 13-3623, if any of the following applies:
1. The relationship between the victim and the defendant is one of marriage or former marriage or of persons residing or having resided in the same household.
2. The victim and the defendant have a child in common.
3. The victim or the defendant is pregnant by the other party.
4. The victim is related to the defendant or the defendant's spouse by blood or court order as a parent, grandparent, child, grandchild, brother or sister or by marriage as a parent-in-law, grandparent-in-law, stepparent, step- grandparent, stepchild, step-grandchild, brother-in-law or sister-in-law.
5. The victim is a child who resides or has resided in the same household as the defendant and is related by blood to a former spouse of the defendant or to a person who resides or who has resided in the same household as the defendant.
B. A peace officer may, with or without a warrant, arrest a person if the officer has probable cause to believe that domestic violence has been committed and the officer has probable cause to believe that the person to be arrested has committed the offense, whether such offense is a felony or a misdemeanor and whether such offense was committed within or without the presence of the peace officer. In cases of domestic violence involving the infliction of physical injury or involving the discharge, use or threatening exhibition of a deadly weapon or dangerous instrument, the peace officer shall arrest a person, with or without a warrant, if the officer has probable cause to believe that the offense has been committed and the officer has probable cause to believe that the person to be arrested has committed the offense, whether such offense was committed within or without the presence of the peace officer, unless the officer has reasonable grounds to believe that the circumstances at the time are such that the victim will be protected from further injury. Failure to make an arrest does not give rise to civil liability except pursuant to § 12-820.02. In order to arrest both parties, the peace officer shall have probable cause to believe that both parties independently have committed an act of domestic violence. An act of self-defense that is justified under chapter 4 of this title [FN1] is not deemed to be an act of domestic violence. The release procedures available under § 13-3883, subsection A, paragraph 4 and § 13-3903 are not applicable to arrests made pursuant to this subsection.
 


HISTORICAL AND STATUTORY NOTES 


The 1984 amendment expanded the definition of domestic violence to include offenses where the victim and defendant are related to each other by consanguinity or affinity to the second degree.

The 1985 amendment expanded the definition of domestic violence to include a dangerous crime against children as defined in § 13-604.01 and to include offenses where the victim and the defendant's spouse are related to each other by consanguinity or affinity to the second degree; and made a nonsubstantive change in subsec. E.

The 1986 amendment expanded the definition of domestic violence to include offenses where the victim and defendant are persons of the opposite sex residing or having resided in the same household; and made a nonsubstantive change in subsec. D, par. 2.

The 1989 amendment inserted "imposition of a fine, incarceration of the defendant in a county jail, payment of restitution and" in the second sentence of subsec. G.

The 1991 amendment inserted ", if the victim and defendant have a child in common or if the victim or the defendant is pregnant by the other party" at the end of subsec. A; substituted references to "the officer" for "he" in the first sentence and inserted the second through fifth sentences of subsec. B; inserted a new subsec. C; and, redesignated former subsecs. C to G as subsecs. D to H.

The 1992 amendment inserted "in writing" following "the officer shall inform" in subsec. E; and made nonsubstantive changes.

The 1993 amendment made clarifying changes in statutory citation in subsec. A; and substituted "involving the discharge, use or threatening exhibition of a deadly weapon" for "the use of a deadly weapon" in the second sentence of subsec. B.

Laws 1993, Ch. 255, § 101, provides:

A. R. S. § 13-3601
AZ ST § 13-3601

West's Ann.Cal.Penal Code § 836
WEST'S ANNOTATED CALIFORNIA CODES

PENAL CODE

PART 2. OF CRIMINAL PROCEDURE

TITLE 3. ADDITIONAL PROVISIONS REGARDING CRIMINAL PROCEDURE

CHAPTER 5. ARREST, BY WHOM AND HOW MADE

Copr. © West Group 2003. All rights reserved.
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§ 836. Arrest with and without warrant; citizen's arrest by domestic victim; protective or restraining order; assault or battery upon spouse, etc.; concealed weapon offense
(a) A peace officer may arrest a person in obedience to a warrant, or, pursuant to the authority granted to him or her by Chapter 14.5 (commencing with Section 830) of Title 3 of Part 2, without a warrant, may arrest a person whenever any of the following circumstances occur:
(1) The officer has probable cause to believe that the person to be arrested has committed a public offense in the officer's presence.
(2) The person arrested has committed a felony, although not in the officer's presence.
(3) The officer has probable cause to believe that the person to be arrested has committed a felony, whether or not a felony, in fact, has been committed.
(b) Any time a peace officer is called out on a domestic violence call, it shall be mandatory that the officer make a good faith effort to inform the victim of his or her right to make a citizen's arrest. This information shall include advising the victim how to safely execute the arrest.
(c)(1) When a peace officer is responding to a call alleging a violation of a domestic violence protective or restraining order issued under the Family Code, Section 527.6 of the Code of Civil Procedure, Section 213.5 of the Welfare and Institutions Code, Section 136.2 of this code, or paragraph (2) of subdivision (a) of Section 1203.097 of this code, or of a domestic violence protective or restraining order issued by the court of another state, tribe, or territory and the peace officer has probable cause to believe that the person against whom the order is issued has notice of the order and has committed an act in violation of the order, the officer shall, consistent with subdivision (b) of Section 13701, make a lawful arrest of the person without a warrant and take that person into custody whether or not the violation occurred in the presence of the arresting officer. The officer shall, as soon as possible after the arrest, confirm with the appropriate authorities or the Domestic Violence Protection Order Registry maintained pursuant to Section 6380 of the Family Code that a true copy of the protective order has been registered, unless the victim provides the officer with a copy of the protective order.
(2) The person against whom a protective order has been issued shall be deemed to have notice of the order if the victim presents to the officer proof of service of the order, the officer confirms with the appropriate authorities that a true copy of the proof of service is on file, or the person against whom the protective order was issued was present at the protective order hearing or was informed by a peace officer of the contents of the protective order.
(3) In situations where mutual protective orders have been issued under Division 10 (commencing with Section 6200) of the Family Code, liability for arrest under this subdivision applies only to those persons who are reasonably believed to have been the primary aggressor. In those situations, prior to making an arrest under this subdivision, the peace officer shall make reasonable efforts to identify, and may arrest, the primary aggressor involved in the incident. The primary aggressor is the person determined to be the most significant, rather than the first, aggressor. In identifying the primary aggressor, an officer shall consider (A) the intent of the law to protect victims of domestic violence from continuing abuse, (B) the threats creating fear of physical injury, (C) the history of domestic violence between the persons involved, and (D) whether either person involved acted in self-defense.
(d) Notwithstanding paragraph (1) of subdivision (a), if a suspect commits an assault or battery upon a current or former spouse, fiancé, fiancée, a current or former cohabitant as defined in Section 6209 of the Family Code, a person with whom the suspect currently is having or has previously had an engagement or dating relationship, as defined in paragraph (10) of subdivision (f) of Section 243, a person with whom the suspect has parented a child, or is presumed to have parented a child pursuant to the Uniform Parentage Act (Part 3 (commencing with Section 7600) of Division 12 of the Family Code), a child of the suspect, a child whose parentage by the suspect is the subject of an action under the Uniform Parentage Act, a child of a person in one of the above categories, any other person related to the suspect by consanguinity or affinity within the second degree, or any person who is 65 years of age or older and who is related to the suspect by blood or legal guardianship a peace officer may arrest the suspect without a warrant where both of the following circumstances apply:
(1) The peace officer has probable cause to believe that the person to be arrested has committed the assault or battery, whether or not it has in fact been committed.
(2) The peace officer makes the arrest as soon as probable cause arises to believe that the person to be arrested has committed the assault or battery, whether or not it has in fact been committed.
(e) In addition to the authority to make an arrest without a warrant pursuant to paragraphs (1) and (3) of subdivision (a), a peace officer may, without a warrant, arrest a person for a violation of Section 12025 when all of the following apply:
(1) The officer has reasonable cause to believe that the person to be arrested has committed the violation of Section 12025.
(2) The violation of Section 12025 occurred within an airport, as defined in Section 21013 of the Public Utilities Code, in an area to which access is controlled by the inspection of persons and property.
(3) The peace officer makes the arrest as soon as reasonable cause arises to believe that the person to be arrested has committed the violation of Section 12025.
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1994 Amendment


Subdivision (c) is amended to correct cross-references to the domestic violence provisions in the Family Code. These are technical, nonsubstantive changes. [24 Cal.L.Rev.Comm.Reports 547 (1994), Annual Report for 1994, App. 5]


HISTORICAL AND STATUTORY NOTES 

2003 Electronic Update


1992 Legislation

The 1992 amendment rewrote the section which prior thereto read:

"A peace officer may make an arrest in obedience to a warrant, or may, pursuant to the authority granted him by the provisions of Chapter 4.5 (commencing with Section 830) of Title 3 of Part 2, without a warrant, arrest a person:

"1. Whenever he has reasonable cause to believe that the person to be arrested has committed a public offense in his presence.

"2. When a person arrested has committed a felony, although not in his presence.

"3. Whenever he has reasonable cause to believe that the person to be arrested has committed a felony, whether or not a felony has in fact been committed."

1993 Legislation

The 1993 amendment added subd. (c), relating to peace officers responding to calls alleging a violation of a protective order.

1994 Legislation

The 1994 amendment, in pars. (1) and (3) of subd. (c), substituted "Division 10 (commencing with Section 6200) of the Family Code" for "Section 2035, 2045, 5530, 5550, 5650, 7710, 7720, or 7750 of the Family Code".

1996 Legislation

The 1996 amendment, in subd. (c), substituted " domestic violence protective or restraining order" for "protective order"; in subd. (c) deleted "Division 10 (commencing with Section 6200) of" preceding "Family Code"; in subd. (c) inserted "Section 527.6 of the Code of Civil Procedure, Section 213.5 of the Welfare and Institutions Code", inserted "or of a domestic violence protective or restraining order issued by the court of another state, tribe, or territory", and inserted "or the Domestic Violence Protection Order Registry maintained pursuant to Section 6380 of the Family Code; in subd. (c) following "protective order has been" substituted "registered" for "filed"; and added subd. (d) relating to arrests without a warrant.

Under the provisions of § 5 of Stats.1996, c. 1140, the 1996 amendments of this section by c. 131 and c. 1140 were given effect and incorporated in the form set forth in § 3.5 of c. 1140. An amendment of this section by § 3 of Stats.1996, c. 1140, failed to become operative under the provisions of § 5 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code § 9605.

The Assembly Daily Journal for the 1995-96 Regular Session, pp. 7673-7674 (July 1, 1996), contains the following letter dated June 20, 1996 from Assembly Member Barbara Alby to clarify the intent of A.B. 2116 (Stats.1996, c. 131):

"It has come to my attention that certain concerns have been raised regarding the application of my AB 2116, relating to domestic violence arrests. I am writing to clarify the intent of this bill in light of these concerns.

"Currently, a peace officer may make an arrest, without a warrant, if he or she reasonably believes that a felony has been committed, or any offense is committed in his or her presence. The current statutory rules in domestic violence misdemeanors preclude the officer from making a warrantless arrest unless they actually witness the offense committed.

"Also, case law permits an officer to enter premises without a warrant in immediate response to a domestic violence call, as set forth in People v. Higgins (1994) 26 Cal. App.4th 247, 252-255. However, if the officer does not witness the misdemeanor offense that is being responded to, he cannot make the arrest, even though he has probable cause and is otherwise authorized to enter the premises. Given the emotional and psychological nature of domestic violence, the victim often refuses to ask the officer to effectuate a citizens arrest, and short of legislative remedy, the intervention an officer can offer is extremely limited in this situation.

"To address this legitimate issue, my bill would permit-in a constitutional manner-a warrantless arrest of a person who commits an assault or battery upon his or her spouse, upon a person with whom he or she is cohabitating, or upon the parent of his or her child, where the following and only the following circumstances are present: 

"The officer is responding to a domestic violence call and is authorized to be on the premises without a warrant, pursuant to People v. Higgins. 
"The officer has reasonable cause to believe that the person to be arrested has committed the assault or battery, whether or not it has in fact been committed. 
"The officer makes the arrest as soon as reasonable cause arises to believe that the person to be arrested has committed the assault or battery, whether or not it has in fact been committed.

"AB 2116 is thus intended to authorize a warrantless misdemeanor domestic violence arrest under conditions of exigency as specified in both the bill and the preceding conditions."

1998 Legislation

Stats.1998, c. 699, in subd. (a)(1) and (3), substituted "probable cause" for "reasonable cause"; in subd. (c)(1), inserted reference to § 1203.097 subd. (a)(2), and made nonsubstantive changes; added subd. (e) relating to § 12025 violations; and rewrote subd. (d), which read:

"(d) Notwithstanding paragraph (1) of subdivision (a), if a person commits an assault or battery upon his or her spouse, upon a person with whom he or she is cohabiting, or upon the parent of his or her child, a peace officer may arrest the person without a warrant where both of the following circumstances apply:

"(1) The peace officer has reasonable cause to believe that the person to be arrested has committed the assault or battery, whether or not it has in fact been committed.

"(2) The peace officer makes the arrest as soon as reasonable cause arises to believe that the person to be arrested has committed the assault or battery, whether or not it has in fact been committed."

Under the provisions of § 3 of Stats.1998, c. 699, the 1998 amendments of this section by c. 182, c. 224, and c. 699 were given effect and incorporated in the form set forth in § 2.3 of c. 699.

Amendments of this section by §§ 2, 2.1, and 2.2 of Stats.1998, c. 699, failed to become operative under the provisions of § 3 of that Act.

Amendments of this section by §§ 1.1, 1.2, and 1.3 of Stats.1998, c. 182, failed to become operative under the provisions of § 2 of that Act.

Amendments of this section by §§ 1.1, 1.2, and 1.3 of Stats.1998, c. 224, failed to become operative under the provisions of § 2 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code § 9605.

1999 Legislation

Stats.1999, c. 662, in subd. (c)(1), substituted "shall, consistent with subdivision (b) of section 13701, make a lawful arrest of" for "may arrest the".

An amendment of this section by § 10.5 of Stats.1999, c. 661 (A.B.825), failed to become operative under the provisions of § 16 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code § 9605.

2000 Legislation

Stats.2000, c. 47, in subd. (d), inserted "or dating" following "previously had an engagement" and inserted "as defined in paragraph (10) of subdivision (f) of Section 243" following "or dating relationship".

2002 Legislation

Stats.2002, c. 534 (A.B.2826), in subd. (d), deleted "or" preceding "any other person related to" and inserted "or any person who is 65 years of age or older and who is related to the suspect by blood or legal guardianship".

Section 3 of Stats.2002, c. 534 (A.B.2826), provides:

"SEC. 3. It is the intent of the Legislature that any increased costs resulting from any increased duties with respect to domestic violence and elder parent abuse imposed by this act are offset by savings to local agencies."

1985 Main Volume


The 1901 revision act, Stats.1901, c. 158, p. 482, § 214, amending a § 836, held unconstitutional in Lewis v. Dunne (1901) 66 P. 478, 134 Cal. 291, 55 L.R.A. 833, 86 Am.St.Rep. 257, was repealed by Stats.1955, c. 48, § 1.

The 1957 amendment rewrote the section which previously read:

"A peace officer may make an arrest in obedience to a warrant delivered to him, or may, without a warrant, arrest a person:

"1. For a public offense committed or attempted in his presence.

"2. When a person arrested has committed a felony, although not in his presence.

"3. When a felony has in fact been committed, and he has reasonable cause for believing the person arrested to have committed it.

"4. On a charge made, upon a reasonable cause, of the commission of a felony by the party arrested.

"5. At night, when there is reasonable cause to believe that he has committed a felony."

The 1968 amendment required that arrests without warrants be made pursuant to Chapter 4.5 of the Penal Code (§ 830 et seq.).



CROSS REFERENCES


Arrest under warrant regular on face not actionable, see Civil Code § 43.55.
Crime and public offense defined, see Penal Code § 15.
Duty of officer, 
Arresting with warrant, see Penal Code § 848. 
Arresting without warrant, see Penal Code § 849.
Federal investigators and officers assisting state peace officers in emergencies, exercise of powers under this section, see Penal Code § 830.8.
Felony defined, see Penal Code § 17.
Justifiable homicide, arrest, see Penal Code §§ 196, 197.
Notice to appear, see Penal Code § 853.6.
Public offense defined, see Penal Code § 15.
Refusal by officer to make arrest, punishment, see Penal Code § 142.
Warrant of arrest, see Penal Code § 813 et seq.
Written notice to appear, arrest without a warrant, see Penal Code § 853.6.
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1/2. Construction with federal laws

The mandatory provisions of Penal Code § 834b concerning cooperation, verification, and notification with respect to persons arrested who are suspected of being present in the United States in violation of federal immigration laws are not subject to enforcement by local law enforcement officers. A local law enforcement officer, while detaining a Spanish-speaking person for otherwise valid purposes, may question the person as to his or her immigration status, but the officer may not do so solely because the individual speaks Spanish or other non-English language. Local law enforcement officers, prior to arraignment, may investigate an arrested person's immigration status. Op.Atty.Gen. No. 01-213 (November 16, 2001).

1. Arrest--In general

A police officer's right to make an arrest necessarily includes the right to use some degree of force. Cunningham v. Gates, C.A.9 (Cal.)2000, 229 F.3d 1271, as amended, on remand 2001 WL 1855344.

It is not necessary that a suspect be proven guilty before he is arrested. People v. Superior Court for Ventura County (App. 2 Dist. 1977) 140 Cal.Rptr. 234, 72 Cal.App.3d 591.

Arrest cannot be made merely for investigation of crime and to be lawful arrest by peace officer can only be made pursuant to arrest warrant setting forth commission of specific crime, or without warrant if officer has reasonable cause to believe that person to be arrested has committed public offense in his presence, if person arrested has committed felony, though not in his presence, or if officer has reasonable cause to believe that person to be arrested has committed felony, whether or not felony has in fact been committed. People v. Superior Court for Los Angeles County (App. 2 Dist. 1971) 92 Cal.Rptr. 916, 15 Cal.App.3d 146.

Where defendant suspected of stealing automobile was taken to police station, ordered to empty pockets and taken to squad room for interrogation, restraint went beyond temporary detention for purpose of making reasonable inquiries and defendant was at that time under arrest. People v. Hatcher (App. 4 Dist. 1969) 82 Cal.Rptr. 323, 2 Cal.App.3d 71.

Officers' placing defendant in police radio automobile, after observing bag containing money and another bag containing numerous packages, presumably cigarettes, in station wagon in which defendant and companion were sitting, constituted an "arrest" of defendant and companion. People v. Ruiz (App. 1 Dist. 1968) 71 Cal.Rptr. 519, 265 Cal.App.2d 766.

Person under arrest does not enjoy same liberty and same privacy as other persons. People v. Valdez (App. 2 Dist. 1966) 48 Cal.Rptr. 840, 239 Cal.App.2d 459.

Act of arrest encompasses two circumstances of exclusionary rule governing introduction of confessions (1) investigation is no longer general inquiry into unsolved crime but has begun to focus on particular suspect, and (2) suspect is in custody. People v. Jack (App. 1 Dist. 1965) 43 Cal.Rptr. 566, 233 Cal.App.2d 446.

A citizen, who is not charged with, or suspected of, a crime, cannot be arrested or detained by a policeman in course of policeman's duties in investigating a crime. Baines v. Brady (Super. 1953) 122 Cal.App.2d Supp. 957, 265 P.2d 194.

To justify arrest without warrant, arrestor must proceed as soon as possible to make arrest, and if he first goes about other matters unconnected with arrest, his right to make such arrest ceases and he must obtain warrant in order to make valid arrest. Jackson v. Superior Court in and for Merced County (App. 3 Dist. 1950) 98 Cal.App.2d 183, 219 P.2d 879.

2. ---- Wrong offense, arrest

An arrest for a wrong offense does not affect its validity if probable cause did, in fact, exist to arrest for another offense. People v. Ferguson (Super. 1981) 179 Cal.Rptr. 437, 126 Cal.App.3d Supp. 22.

3. ---- Citizen's arrest

Lawful warrantless arrest by citizen requires that misdemeanor occur in the citizen's presence. Johanson v. Department of Motor Vehicles (App. 1 Dist. 1995) 43 Cal.Rptr.2d 42, 36 Cal.App.4th 1209, modified on denial of rehearing, review denied.

Parking facility attendant made valid citizen's arrest of motorist for driving under the influence of alcohol where the attendant witnessed offense, summoned peace officer, reported his observations, pointed out the suspect and thus impliedly delegated his authority to arrest the motorist to the peace officer, even though the attendant did not utter or write the magic words for an arrest and the citizen's arrest form signed by the attendant indicated an arrest for other offenses but not for driving under the influence. Johanson v. Department of Motor Vehicles (App. 1 Dist. 1995) 43 Cal.Rptr.2d 42, 36 Cal.App.4th 1209, modified on denial of rehearing, review denied.

Private person may arrest another for public offense committed or attempted in his presence, including misdemeanor drunk driving, and may summon others, including peace officers, to aid him in arrest. People v. Jordan (Super. 1977) 142 Cal.Rptr. 401, 75 Cal.App.3d Supp. 1.

Where a police officer acting as private citizen was authorized to arrest a person who had committed a public offense in his presence in purchasing a bag of marijuana, and portion of the bag was exposed to plain view about one inch from the top of the person's pants pocket the seizure of such bag was legal. People v. Bush (App. 2 Dist. 1974) 112 Cal.Rptr. 770, 37 Cal.App.3d 952.

Where victim of hit-run accident informed officers that he wanted defendant arrested for such, and officers then handcuffed defendant, valid citizen's arrest had taken place and marijuana subsequently discovered upon defendant during patdown of his person was admissible, though victim testified on cross- examination that he did not make arrest. People v. Johnson (App. 2 Dist. 1969) 76 Cal.Rptr. 201, 271 Cal.App.2d 51.

Term in his "presence" in § 837 authorizing citizen's arrest must be construed to mean not mere physical proximity but whether offense is apparent to citizen's senses. People v. Sjosten (App. 1 Dist. 1968) 68 Cal.Rptr. 832, 262 Cal.App.2d 539.

Though police had no cause to believe that felony had been committed nor had defendant who allegedly brandished weapon committed any law violation in their presence and they accordingly had no power to arrest without warrant, complaining witness accompanying them was authorized to effect citizen's arrest for misdemeanors of disturbance of peace and brandishing weapon attempted or committed in her presence. People v. Cove (App. 3 Dist. 1964) 39 Cal.Rptr. 535, 228 Cal.App.2d 466.

A citizen's arrest may not be made for a misdemeanor offense neither committed nor attempted in citizen's presence. People v. Martin (App. 2 Dist. 1964) 36 Cal.Rptr. 924, 225 Cal.App.2d 91.

4. ---- Unlawful arrest

Where police officer, upon noticing defendant walking away from him on street at accelerating pace, called defendant's name and said "Stop, I want to talk to you," officer had not necessarily expressed intention to detain defendant and thus had not made an unlawful arrest. People v. King (App. 1 Dist. 1977) 139 Cal.Rptr. 926, 72 Cal.App.3d 346.

That illegal arrest of defendant's companion may have produced information which pointed to defendant did not prevent in-court identification which was product of legal arrest of defendant pursuant to warrant of arrest. People v. Shannon (App. 2 Dist. 1967) 64 Cal.Rptr. 491, 256 Cal.App.2d 889.

Act committed as result of an entrapment cannot serve to justify an unlawful arrest under provisions of this section. Beauregard v. Wingard (App. 4 Dist. 1965) 47 Cal.Rptr. 279, 237 Cal.App.2d 760.

Defendant makes a prima facie case of unlawful arrest when he establishes that the arrest was made without a warrant, and burden then rests on the prosecution to show proper justification. People v. Holguin (App. 1956) 145 Cal.App.2d 520, 302 P.2d 635.

The circumstance that police officers saw men entering building by common entrance serving eight apartments therein, whether with or without general information that a house of prostitution was being conducted therein, was insufficient to justify officer's conduct in forcibly battering down door of one of apartments in middle of night to arrest occupant thereof without warrant. Sarafini v. City and County of San Francisco (App. 1956) 143 Cal.App.2d 570, 300 P.2d 44.

Finding that deputy sheriff's arrest of tenant without warrant, after illegal forcible entry on premises which deputy had purchased, was made in bad faith, was justifiable, notwithstanding tenant may have exhibited revolver. Lorenz v. Hunt (App. 3 Dist. 1928) 89 Cal.App. 6, 264 P. 336.

5. ---- False arrest and imprisonment

"Arrest" occurred, for purposes of cause of action for false arrest, where state investigators and law enforcement officers acted under arrest warrant, upon seizing arrestee officer told him he was under arrest pursuant to felony warrant for his arrest, arrestee obviously was not free to leave, and arrestee was held in close physical restraint until, to their surprise, officers discovered that he was who he said he was, which was someone other than person that warrant commanded officers to arrest. Bell v. State of California (App. 2 Dist. 1998) 74 Cal.Rptr.2d 541, 63 Cal.App.4th 919, rehearing denied, as modified, review denied.

Imprisonment based on lawful arrest is not false and is not actionable in tort. Bell v. State of California (App. 2 Dist. 1998) 74 Cal.Rptr.2d 541, 63 Cal.App.4th 919, rehearing denied, as modified, review denied.

Fish and game wardens, though in uniform and acting as law enforcement officers in scope of their employment, are not immune from civil liability for false arrest and imprisonment without a warrant for alleged misdemeanor not committed in presence of wardens. Miller v. Glass (1955) 44 Cal.2d 359, 282 P.2d 501.

One making arrest without warrant owes duty to bring arrested person before proper magistrate without unnecessary delay, and failure to do so renders officer or private person making arrest a trespasser from beginning and liable for false arrest and imprisonment. Kaufman v. Brown (App. 1 Dist. 1949) 93 Cal.App.2d 508, 209 P.2d 156.

That sheriff, prior to plaintiff's commitment as insane person, allegedly placed her in jail without warrant, order, or process, did not make sheriff liable for false imprisonment, especially where plaintiff was later indicted for attempted arson; a warrant not always being necessary for arrest. Baer v. Smith (App. 3 Dist. 1945) 68 Cal.App.2d 716, 157 P.2d 646.

In action for false imprisonment against sheriff and bondsmen, where certificate on warrant for making return thereof was unexecuted, sheriff was nevertheless protected by warrant, as against contention warrant showed on its face there was no due return, since law did not require return to be made in that way and unexecuted certificate on warrant did not prove due return had not been made. Elliott v. Haskins (App. 2 Dist. 1937) 20 Cal.App.2d 591, 67 P.2d 698.

The arrest of a person without warrant, upon suspicion or upon information of others that a misdemeanor has been committed, is wholly unauthorized, and makes the person who accomplishes the arrest guilty of false imprisonment, which is either a high-grade misdemeanor or a felony, depending upon the use or nonuse of violence in effecting the arrest. Ex parte Dillon (App. 2 Dist. 1919) 44 Cal.App. 239, 186 P. 170.

If a party authorizes, encourages, directs, or assists an officer to do an unlawful act, or procures an unlawful arrest without process, or participates in the unlawful arrest or imprisonment, such party is liable. Miller v. Fano (1901) 134 Cal. 103, 66 P. 183.

6. ---- Resistance, arrest

Even if placing of defendant in police automobile by officer who answered call regarding domestic quarrel and whose first act was to restrain defendant from assaulting his wife and place him in the police automobile constituted an arrest, it was legal, in view of officer being told that defendant was hitting wife and his observation of defendant swinging his arms in striking motion directed toward front seat of defendant's automobile from which a woman's legs were protruding. People v. Gaines (App. 5 Dist. 1966) 55 Cal.Rptr. 283, 247 Cal.App.2d 141.

Those lawfully arrested by police officers without a warrant had duty to submit peaceably to arrest. Fobbs v. City of Los Angeles (App. 1957) 154 Cal.App.2d 464, 316 P.2d 668.

Where defendant, in prosecution for illegal possession of heroin, supported with evidence his theory that at time of his arrest two officers, in plain clothes and without disclosing that they were officers, had broken into room and attacked him he was entitled to have jury told that, under those circumstances, he had lawful right to resist the attack, and that no adverse inferences should be indulged in because of such resistance. People v. Spinosa (App. 1 Dist. 1953) 115 Cal.App.2d 659, 252 P.2d 409.

In trial for murder of an officer, the defense being resistance of an unlawful arrest, the question of illegal arrest was for the jury on the issue whether accused was disturbing the peace so that deceased was authorized in arresting him without a warrant. People v. Gilman (App. 2 Dist. 1920) 47 Cal.App. 118, 190 P. 205.

7. ---- Exemption, arrest

Exemption from arrest, being personal privilege, is waived, unless claimed by plea or motion. Ex parte Emmett (App. 3 Dist. 1932) 120 Cal.App. 349, 7 P.2d 1096.

8. ---- Time, arrest

Warrantless arrest for misdemeanor offense of driving while intoxicated was made within reasonable time after offense was committed in arresting officer's presence where, after officer initially stopped defendant, locked her car in parking lot, and drove her home, he saw car being driven 15 minutes later by person who appeared to be defendant, followed the car and found it parked in defendant's parking space at her apartment, and less than two minutes passed between time he saw car being driven out of the parking lot and the time that he knocked on defendant's door. People v. Hampton (App. 1 Dist. 1985) 209 Cal.Rptr. 905, 164 Cal.App.3d 27, certiorari denied 106 S.Ct. 82, 474 U.S. 825, 88 L.Ed.2d 67.

Mere fact that officers delay a warrantless arrest in attempting alternate methods of apprehending the suspect and deciding on the steps they would take to achieve an arrest does not necessarily eliminate the justification for a warrantless arrest. People v. Caldwell (App. 1 Dist. 1980) 162 Cal.Rptr. 397, 102 Cal.App.3d 461.

Delay of 16 months between indictment and arrest, even if assumed to be postindictment and not prearrest delay, was not shown to be unreasonable in view of efforts of police to make arrest. People v. Washington (App. 1 Dist. 1979) 157 Cal.Rptr. 58, 95 Cal.App.3d 488.

8.5. ---- Off-duty, arrest

County's policy of deeming its off-duty safety police officers to not be engaged in performance of their duties was ineffective to insulate county from respondeat superior liability for alleged wrongful conduct of off-duty safety police officer in course of making an arrest; legislature has clearly empowered safety police officers to make arrests while off duty, and thus officer was indisputably acting in scope of his employment. Inouye v. County of Los Angeles (App. 2 Dist. 1994) 35 Cal.Rptr.2d 367, 30 Cal.App.4th 278, review denied.

9. Detention--In general

See, also, Detention, reasonable or probable cause for arrest without warrant--In general, post.

Subjective belief of the citizens no longer applies in analyzing whether an encounter is a detention; rather the federal standard of analyzing the objective facts of the incident controls. In re Devon C. (App. 2 Dist. 2000) 94 Cal.Rptr.2d 513, 79 Cal.App.4th 929.

Police officers' conduct in quickly walking toward juvenile after observing him leaning into car would not have communicated to reasonable person that he or she was not free to leave, and juvenile thus was not detained before he dropped bag containing marijuana; officers said nothing to juvenile before he dropped bag and began to run, were not close enough to juvenile to be able to physically restrain him, and did not engage in conduct representing show of authority signifying that he was restrained. In re Kemonte H. (App. 1 Dist. 1990) 273 Cal.Rptr. 317, 223 Cal.App.3d 1507.

Police officer's knowledge of recent arrest warrant for individual created reasonable suspicion that the individual was involved in criminal activity justifying brief detention to determine whether warrant was still outstanding, and subsequently obtained information that warrant had previously been served did not render detention unlawful. People v. Conway (App. 5 Dist. 1990) 271 Cal.Rptr. 832, 222 Cal.App.3d 806.

Police officer was not required to obtain confirmation that arrest warrant of which he had notice remained outstanding prior to detaining individual for whom warrant had been issued. People v. Conway (App. 5 Dist. 1990) 271 Cal.Rptr. 832, 222 Cal.App.3d 806.

Where call to determine whether arrest warrant is still outstanding indicates that warrant is no longer outstanding, individual detained because of officer's knowledge of warrant would be free to leave, absent facts supporting further action by officer. People v. Conway (App. 5 Dist. 1990) 271 Cal.Rptr. 832, 222 Cal.App.3d 806.

Defendants who had been stopped prior to boarding at airport when one defendant set off metal detector could be pursued and stopped even after they had abandoned their luggage and their attempt to board plane; all actions occurred inside or immediately adjacent to relatively small, but crowded, airport. People v. Coston (App. 2 Dist. 1990) 271 Cal.Rptr. 25, 221 Cal.App.3d 898, review denied.

Investigative detention of juvenile and another for 30 minutes so that they could be taken to hospital for identification by sexual offense victim was not impermissibly lengthy; officer showed commendable dispatch in awakening and attempting to obtain names and identifications of juvenile and other suspect in face of language barrier, in conducting pat-down search, and transporting them to hospital for identification within 30 minutes. In re Carlos M. (App. 4 Dist. 1990) 269 Cal.Rptr. 447, 220 Cal.App.3d 372, review denied.

Investigative detention of juvenile was not transformed into unlawful de facto arrest, though detention lasted 30 minutes and during detention juvenile was subjected to pat-down search, was handcuffed, and was driven to hospital for identification by sexual offense victim; detention was not improperly long, and temporary use of handcuffs was necessary for safety purposes. In re Carlos M. (App. 4 Dist. 1990) 269 Cal.Rptr. 447, 220 Cal.App.3d 372, review denied.

Police officers' detaining suspect in robbery and murder was proper where another suspect had been identified, police knew that other suspect and detained suspect would likely be found together, identified suspect's accomplice in robbery was as yet unidentified and police reasonably believed that detained suspect might be involved, police had been given fairly detailed description of detained suspect, and information from several sources indicated that detained suspect was currently living in apartment which he had just left before being detained. People v. Ramos (1982) 180 Cal.Rptr. 266, 30 Cal.3d 553, 639 P.2d 908, certiorari granted 103 S.Ct. 49, 459 U.S. 821, 74 L.Ed.2d 56, stay granted 103 S.Ct. 285, 459 U.S. 1301, 74 L.Ed.2d 19, reversed on other grounds 103 S.Ct. 3446, 463 U.S. 992, 77 L.Ed.2d 1171, on remand 207 Cal.Rptr. 800, 37 Cal.3d 136, 689 P.2d 430.

Where at suppression hearing police officer failed to state articulable facts to justify his detention of visitor in house being searched pursuant to occupant's waiver of his Fourth Amendment rights as a probation condition, his detention of such visitor had to be found illegal, notwithstanding that it was clear from the facts of the case that he, in fact, had sufficient facts to detain the visitor. People v. Ferguson (Super. 1981) 179 Cal.Rptr. 437, 126 Cal.App.3d Supp. 22.

Where two experienced officers observed two individuals loading a television set into a car trunk in an area "plagued with burglaries" in which there were no television sales, rental or repair shops, where the individuals registered a "shocked look" and left the car at a quickened pace when they became aware of presence of the officers, and where the individuals refused to accede to officers' request to stop, the officers were justified in detaining and questioning the individuals. People v. Garcia (App. 1 Dist. 1981) 175 Cal.Rptr. 296, 121 Cal.App.3d 239.

Police officer's detention of individuals, including defendant, who had been fighting in parking lot of convenience store was still proper at moment police officer "plain sighted" spoons allegedly stolen from antique store where police officer was investigating cause of fight, feared it would continue when he left and was attempting to diffuse situation when he was interrupted by one individual's secreting of stainless steel forceps, commonly used to hold marijuana cigarettes, of which police officer took possession in fear that secreted item might be weapon. People v. Paz (App. 4 Dist. 1981) 173 Cal.Rptr. 272, 118 Cal.App.3d 332.

Where officer received information from citizen that she had been harassed and assaulted and circumstances reasonably supported officer's belief that minor was responsible, where officer observed object which had been thrown at complainant, where complaint was patently credible and minor departed on seeing the officer, officer had right to arrest minor as well as right to take less intrusive measure of temporary detention for investigation. Matter of Gregory S. (App. 1 Dist. 1980) 169 Cal.Rptr. 540, 112 Cal.App.3d 764.

Police officer who merely walked up to the side of the vehicle in which defendant was sitting, resulting in defendant locking himself inside, engaged in no more than a "contact" and not a sufficient intrusion into defendant's life to put into effect the rules regarding detention of suspects; police officer's action did not amount to an improper temporary restraint or holding in custody. People v. Jones (App. 2 Dist. 1979) 158 Cal.Rptr. 415, 96 Cal.App.3d 820.

The presence of a white man with a group of black men in a predominantly black residential area having an assertedly "high" crime rate at 8:37 p.m. was an inadequate basis on which to seize him under Fourth Amendment [U.S.C.A.Const. Amend. 4] and other circumstances relied upon by State to attempt to justify detention, i.e., assertedly suspicious behavior of white man and his black companions, were not in fact relied on by officer and, in any event, were insufficient additional circumstances to warrant intrusion. People v. Bower (1979) 156 Cal.Rptr. 856, 24 Cal.3d 638, 597 P.2d 115.

Contacts which arise between police officers and citizens and which are completely reasonable and permissible and have nothing to do with detection of crime are not "detentions" and are not required to be tested by rule that before police officer may "detain" there must be rational suspicion that some activity out of ordinary is taking place, something to connect person under suspicion with unusual activity and some suspicion that activity is related to crime. Batts v. Superior Court of Orange County (App. 4 Dist. 1972) 100 Cal.Rptr. 181, 23 Cal.App.3d 435.

A detention based on "mere hunch" is unlawful, even though officer may have acted in good faith; there must be a rational suspicion by officer that some activity out of ordinary is or has taken place, and there must be some indication to connect person under suspicion with unusual activity and some suggestion that activity is related to crime; where events are as consistent with innocent activity as with criminal activity, a detention based on those events is unlawful. Irwin v. Superior Court of Los Angeles County (1969) 82 Cal.Rptr. 484, 1 Cal.3d 423, 462 P.2d 12.

Unusual activity alone, unless there is some suggestion that it is related to criminality, is insufficient to justify temporary detention by officers. Williams v. Superior Court for Riverside County (App. 4 Dist. 1969) 79 Cal.Rptr. 489, 274 Cal.App.2d 709.

Fact that temporary detention of juveniles, whom officer suspected might have run away from home, pending radio check of identification they had furnished occurred during waning daylight hours was not determinative of whether detention, during which one juvenile voluntarily disclosed marijuana in valise he was carrying, was unlawful since a temporary detention in daylight may be valid. People v. Bloom (App. 2 Dist. 1969) 76 Cal.Rptr. 137, 270 Cal.App.2d 731.

Police officers, who received phone call complaint that defendant whom the records disclosed to be a heroin addict, was supplying a 16-year-old girl with heroin and making a prostitute of her, who heard flushing of toilet after they had identified themselves as police officers and asked that door be opened, and who saw defendant attempting unorthodox exit through window of apartment were entitled to detain defendant for questioning. People v. Jackson (App. 2 Dist. 1968) 72 Cal.Rptr. 162, 266 Cal.App.2d 341.

Officer may, without making formal arrest, detain citizen as to whose conduct he entertains suspicion for such reasonable time as is required to confirm or dissipate that suspicion. Shakespeare v. City of Pasadena (App. 2 Dist. 1964) 40 Cal.Rptr. 871, 230 Cal.App.2d 387, appeal dismissed, certiorari denied 86 S.Ct. 160, 382 U.S. 39, 15 L.Ed.2d 33, rehearing denied 86 S.Ct. 427, 382 U.S. 966, 15 L.Ed.2d 372.

10. ---- Description, detention

Where cab driver told police that he had just dropped off male passenger armed with loaded handgun who volunteered that he was in Los Angeles "to shoot a man who had not paid his dues in Las Vegas," where distraught and visibly shaken driver told officers that he had been shown gun clip containing hollow-point bullets and asked by defendant if he could supply silencer for weapon, where officers were provided with description of defendant and briefcase and location where driver had left him, and officers went immediately to location and observed man fitting description, detention of defendant by officers was not only proper but part of their official duties. People v. Haugland (App. 2 Dist. 1981) 171 Cal.Rptr. 237, 115 Cal.App.3d 248.

Officer's ordering defendants to alight from their vehicle stopped on shoulder of relatively deserted freeway and to remain by patrol car constituted a "detention" and was justified, where shooting had occurred just moments before, it was late at night, presumptively reliable witness had indicated that assailants had driven onto freeway, radio communication regarding description of suspect vehicle was not definitive, and situation was tense and dynamic when defendants' vehicle pulled over after officer had shined spotlight into it. People v. Rico (App. 2 Dist. 1979) 158 Cal.Rptr. 573, 97 Cal.App.3d 124.

Where officer was informed by police broadcast of approximate age of murder suspect and of fact that suspect was supposed to be wearing a dark jacket, where murder mentioned in broadcast had evidently just been committed, and where defendant, who fit description given, was walking away from scene of crime, officer was justified in detaining defendant. People v. Atmore (App. 2 Dist. 1970) 91 Cal.Rptr. 311, 13 Cal.App.3d 244.

11. ---- Identification of accused, detention

General description of assailant as Hispanic wearing red shirt, particularized descriptions including age, hair and eye color, and hair length, and additional circumstances known to officer, including juvenile's presence about one-half mile from crime site, within one hour of crime report, and in presence of another man who closely resembled described suspect, amply justified detention of juvenile, though juvenile was wearing gray slacks rather than broadcast description of "jeans." In re Carlos M. (App. 4 Dist. 1990) 269 Cal.Rptr. 447, 220 Cal.App.3d 372, review denied.

Where one police officer had just arrived at the crime scene and second police officer was moving toward it on the same road on which defendant was walking, where officer on the scene immediately received information of two suspects walking in opposite directions along the road as well, where the two officers were the only ones who responded to the scene of the crime, there was no less intrusive means of securing identification of defendant who was picked up by the officer approaching the scene than to detain him and transport him to the scene of the crime where an eyewitness could make an identification. People v. Gatch (App. 4 Dist. 1976) 128 Cal.Rptr. 481, 56 Cal.App.3d 505.

12. ---- Police officers, detention

Police officer in performance of his duty shares right of all persons to address another on the public streets so long as his conduct does not constitute "detention." People v. King (App. 1 Dist. 1977) 139 Cal.Rptr. 926, 72 Cal.App.3d 346.

Where all facts supported conclusion that any in-court identification of defendant by witness was based upon observation of defendant at the scene of the crime prior to initial arrival of police officer, any illegality in defendant's detention by police officer and transportation to the scene of the crime for identification by the witness did not require reversal. People v. Gatch (App. 4 Dist. 1976) 128 Cal.Rptr. 481, 56 Cal.App.3d 505.

A temporary detention of a pedestrian or motorist is proper when the circumstances are such as would indicate to a reasonable police officer that such a course is necessary to the proper discharge of his duty. People v. Higbee (App. 2 Dist. 1974) 112 Cal.Rptr. 690, 37 Cal.App.3d 944.

Police officer in discharge of his duties may detain and question person when circumstances are such as would indicate to reasonable man in like position that such course is necessary to proper discharge of those duties. People v. Caylor (App. 2 Dist. 1970) 85 Cal.Rptr. 497, 6 Cal.App.3d 51.

Where police officer on patrol, after following defendant's automobile for several blocks, saw defendant alight from vehicle, pause at gate of fence surrounding house, walk up to porch steps of house and then stand on top step for a few moments before walking back to gate, at 3 a.m., and in view of other circumstances, officer had duty to ascertain defendant's identity and his business at such hour in the neighborhood, and temporary detention for such purpose was therefore lawful. People v. Glasgow (App. 3 Dist. 1970) 84 Cal.Rptr. 671, 4 Cal.App.3d 416.

13. ---- Traffic violations, detention

Police officer who stopped motorist for traffic violation for which latter could not be taken into custody and who had already detained motorist for period necessary to perform his functions arising from violation could not thereafter lawfully detain motorist for additional period of time solely for purpose of conducting warrant check. People v. McGaughran (1979) 159 Cal.Rptr. 191, 25 Cal.3d 577, 601 P.2d 207.

Detention of defendant for period which did not last for more than few minutes in order to run a "warrant check" after she was stopped for speeding violation and for driving with one headlight only was of appropriate duration and was not unlawful. People v. Bremmer (App. 2 Dist. 1973) 106 Cal.Rptr. 797, 30 Cal.App.3d 1058.

Officer could properly halt automobile where he observed that one of automobile's rear lights had one-half to three-quarters of an inch wide crack through which white light was being emitted and upon halting automobile officer could properly ask for driver's license and evidence of automobile's registration. People v. Vermouth (App. 4 Dist. 1971) 98 Cal.Rptr. 65, 20 Cal.App.3d 746.

Where defendant had been driving at excessive speed and attempted to evade police and had only a temporary permit which had expired and officer testified that, in his experience, failure of department of motor vehicles to issue permanent license usually indicated that traffic tickets or warrants were outstanding, 40-minute delay incident to warrant check was not unreasonable or illegal. Carpio v. Superior Court, Santa Barbara County (App. 2 Dist. 1971) 97 Cal.Rptr. 186, 19 Cal.App.3d 790.

Where automobile is stopped for traffic violation, it is not unreasonable to detain the occupants for a short period of time for purpose of determining whether there are outstanding traffic warrants against the driver or other information relating to him in police records. People v. Brown (App. 4 Dist. 1969) 77 Cal.Rptr. 438, 272 Cal.App.2d 448.

13.5. Jamming

Whether police officers were entitled to qualified immunity for their actions in formulating or implementing the policy of "jamming" suspects into a confined space in making arrests turned on the objective legal reasonableness of the action, assessed in light of legal rules that were clearly established at the time it was taken. Cunningham v. Gates, C.A.9 (Cal.)2000, 229 F.3d 1271, as amended, on remand 2001 WL 1855344.

Police officers were entitled to qualified immunity from §§ 1983 liability on claim that they participated in a "course of conduct" which included the use of "jamming" suspects into confined spaces in an effort to provoke the use of force, as the use of the jamming technique in making arrests constituted neither a new nor unique policy when the shootings of plaintiffs occurred, uncontroverted evidence indicated that the technique had been used hundreds of times without incident, the plaintiffs did not present any evidence that the technique was used against them in a different and unreasonable manner relative to the past incidences of jamming, and under the circumstances, involving armed individuals in the midst of committing a dangerous felony, the jamming technique was a reasonable use of force. Cunningham v. Gates, C.A.9 (Cal.) 2000, 229 F.3d 1271, as amended, on remand 2001 WL 1855344.

"Jamming" technique, whereby officers used their police cars to jam fleeing suspects' car into a confined space, was a reasonable use of force for the purposes of the Fourth Amendment, where the officers were confronted with armed individuals in the midst of committing a dangerous felony. Cunningham v. Gates, C.A.9 (Cal.)2000, 229 F.3d 1271, as amended, on remand 2001 WL 1855344.

The use of technique of "jamming" suspects into a confined space in making arrest was too attenuated from the use of deadly force against one plaintiff to support his §§ 1983 action against the officers who participated in that operation, where the shooting of that plaintiff did not occur until after several events occurred: (1) officers jammed the suspects' vehicle by blocking it with their own; (2) the armed suspect fled the police, (3) police searched for the armed suspect for an extended period of time, and (4) plaintiff, who was not the suspect, decided to run from the police while screaming, "They're coming for us." Cunningham v. Gates, C.A.9 (Cal.)2000, 229 F.3d 1271, as amended, on remand 2001 WL 1855344.

14. Stopping and questioning of pedestrians and motorists--In general

Circumstances short of probable cause to arrest may justify an officer's act in stopping and temporarily detaining a motorist or pedestrian for questioning but there must be some suspicious or unusual circumstance such as to indicate to reasonable man in a like position that such a course is necessary to proper discharge of officer's duties. Spurlock v. Department of Motor Vehicles (1969) 82 Cal.Rptr. 42, 1 Cal.App.3d 821; Williams v. Superior Court for Riverside County (1969) 79 Cal.Rptr. 489, 274 Cal.App.2d 709; People v. Bird (1967) 56 Cal.Rptr. 501, 248 Cal.App.2d 307.

Weaving abruptly from one side of lane to other while driving 20 miles per hour in a 40-mile per hour zone was sufficient justification for police officer to stop automobile driver and make further inquiry into his sobriety. People v. Perkins (Super. 1981) 179 Cal.Rptr. 431, 126 Cal.App.3d Supp. 12.

It was lawful for police officers to stop defendant's station wagon to determine why it was moving erratically. People v. Robbins (App. 1 Dist. 1980) 162 Cal.Rptr. 780, 103 Cal.App.3d 34, certiorari granted 101 S.Ct. 916, 449 U.S. 1109, 66 L.Ed.2d 838, reversed on other grounds 101 S.Ct. 2841, 453 U.S. 420, 69 L.Ed.2d 744, rehearing denied 102 S.Ct. 26, 453 U.S. 950, 69 L.Ed.2d 1036, on remand 178 Cal.Rptr. 672, 125 Cal.App.3d 818.

In view of fact that defendant had been parked with his motorcycle running for an unusual period of time and for apparently no good reason in a high crime area where there had been recent crimes involving persons on motorcycles and the theft of motorcycles, and in light of fact that officer had never seen defendant in the neighborhood before, officer's questioning of defendant and resulting warrant check were reasonable. People v. Higbee (App. 2 Dist. 1974) 112 Cal.Rptr. 690, 37 Cal.App.3d 944.

Police had probable cause to stop automobile in which defendant was riding and in which evidence was found, where, as police officer drove behind the automobile, it accelerated rapidly and led officer on chase during which traffic laws were violated and passenger pointed what looked like gun at the officer. People v. Baxter (App. 2 Dist. 1970) 86 Cal.Rptr. 812, 7 Cal.App.3d 579.

Presence of defendant in an automobile in immediate vicinity of armed robbery, within minutes after its commission, traveling away from scene on a likely escape route, coupled with fact that vehicle was only one on streets and that hour was shortly after 3:00 a.m., was sufficient to indicate to a reasonable man in position of officers that investigation of automobile and its occupants was necessary to proper discharge of their duties in connection with robbery. People v. Anthony (App. 4 Dist. 1970) 86 Cal.Rptr. 767, 7 Cal.App.3d 751.

Where defendant was observed carrying sack in alley next to church where defendant ducked behind telephone pole as police car passed by alley and defendant no longer had sack when he was next observed by officers a moment or so later hurriedly walking, circumstances called for officers to stop defendant for questioning. People v. Murray (App. 2 Dist. 1969) 75 Cal.Rptr. 625, 270 Cal.App.2d 201.

Police officers were justified in stopping defendant for routine questioning and investigation, where one officer had knowledge of defendant's background involving narcotics, his prior conviction for sale of heroin, his probationary status, probation officer had asked such officer if he had any information concerning defendant's activities, and police officers decided to question defendant concerning his activities and seek any information he might have concerning suspected narcotics peddler when they observed defendant driving automobile coming from direction of peddler's house, which officers had under surveillance. People v. Perez (App. 4 Dist. 1966) 52 Cal.Rptr. 514, 243 Cal.App.2d 528.

Officers who observed defendant enter closed garage and subsequently emerge with bag and depart in automobile in area where daylight burglaries had been frequent would have been justified in attempting to stop automobile for questioning of occupants. People v. Montoya (App. 2 Dist. 1965) 45 Cal.Rptr. 572, 235 Cal.App.2d 789, certiorari denied 86 S.Ct. 319, 382 U.S. 930, 15 L.Ed.2d 341.

Officers who had observed defendant enter automobile after leaving house owned by person suspected to be dealing in narcotics, and who had shortly before arrested a suspect for narcotics offense after he left house were justified in stopping automobile in which defendant was passenger to question defendant and driver. People v. Lamberson (App. 2 Dist. 1965) 45 Cal.Rptr. 563, 235 Cal.App.2d 856.

Officers who had information that purse snatching had been committed in area within preceding two weeks by three male Negroes using a 1950 or 1953 dark automobile of given make and who, in same area, about midnight looking for that automobile saw blue and gray 1951 automobile of such make in which there were four male Negroes were justified in stopping it. People v. Davis (App. 2 Dist. 1963) 34 Cal.Rptr. 796, 222 Cal.App.2d 75.

Where police officers saw automobile coming from parking lot of cafe which served intoxicants and recognized driver who had had previous contacts with law, they were, under circumstances, justified in following and stopping automobile to question driver suspected of possibly being under influence of alcohol. People v. Alcala (App. 2 Dist. 1962) 22 Cal.Rptr. 31, 204 Cal.App.2d 15, certiorari denied 83 S.Ct. 324, 371 U.S. 937, 9 L.Ed.2d 277.

Reasonableness of stopping automobile and interrogating occupants must be determined on basis of circumstances as they appeared to police officers when they were required to act. People v. Davis (App. 2 Dist. 1961) 10 Cal.Rptr. 610, 188 Cal.App.2d 718.

Where officers were looking for a man who had been involved with federal authorities and who lived on a particular street, and officers had a picture of that man, and defendant, who had same name and who lived on same street, appeared to the officers to be such man, and officers observed defendant go into a cafe and stay there 45 minutes and then get into automobile parked across street from cafe, officers were justified in asking defendant to get out of automobile and were justified in asking defendant questions as to his identity and as to whether he had narcotics, and marijuana found in automobile searched with defendant's consent was admissible in evidence, in prosecution for a narcotics violation, even though defendant was not the man for whom the officers were looking. People v. Campos (App. 2 Dist. 1960) 7 Cal.Rptr. 513, 184 Cal.App.2d 489.

15. ---- Informers, stopping and questioning of pedestrians and motorists

Where officer acted on tip from informant who stated that he had been with defendant earlier and knew she had marijuana or "bennies," it was not unreasonable for officer to seek to question defendant. Lane v. Superior Court In and For San Bernardino County (App. 4 Dist. 1969) 76 Cal.Rptr. 895, 271 Cal.App.2d 821.

16. Surveillance and investigation

Probable cause to detain for investigation exists where (1) there is a rational suspicion by peace officer that some activity out of the ordinary is or has taken place, (2) some indication to connect the person under suspicion with the unusual activity, and (3) some suggestion that the activity is related to crime. People v. Juarez (App. 2 Dist. 1973) 110 Cal.Rptr. 865, 35 Cal.App.3d 631.

17. Peace officers--In general

With respect to persons loitering or wandering upon the streets or from place to place without apparent reason or business, a peace officer who believes that public safety demands an investigation may ask such person to identify himself and account for his presence. Jobson v. City of Huntington Beach, C.D.Cal.1978, 462 F.Supp. 774.

Police officer's entry into minor's home to make arrest was not improper where entry was made with consent of minor and minor had knowledge of officer's purpose. Matter of Timothy E. (App. 2 Dist. 1979) 160 Cal.Rptr. 256, 99 Cal.App.3d 349.

Where, in view of § 70 making it illegal for any public employee or officer to receive any gratuity or reward or promise thereof for doing an official act, it would have been illegal for off-duty police officer to have been acting as a peace officer in the performance of official duties when, in the course of private employment as a retail store security guard, he arrested customer, the off-duty officer was acting as a private citizen when he arrested the customer and, therefore the standards applicable to arrest by a peace officer were not applicable to determine the legality of the arrest; disapproving Dowdell v. Owl Drug Co., 121 Cal.App. 316, 8 P.2d 890, and People v. Millard, 15 Cal.App.3d 759, 93 Cal.Rptr. 402, to the extent they are inconsistent. Cervantez v. J. C. Penney Co., Inc. (1979) 156 Cal.Rptr. 198, 24 Cal.3d 579, 595 P.2d 975.

Arresting officer was justified in striking defendant with fists when defendant doubled up his fists and moved toward officer. People v. Lopez (App. 2 Dist. 1963) 35 Cal.Rptr. 426, 222 Cal.App.2d 682.

There is no statute prescribing exact manner in which enforcement officers shall investigate activities of a suspect, but as protectors of society it is their duty to suppress crime by employment of any legal, reasonable stratagems. People v. Seely (App. 2 Dist. 1944) 66 Cal.App.2d 408, 152 P.2d 454.

Where so-called investigator employed by drug company was also peace officer, lawfulness of arrest made by him must be tested by statutory provisions. Dowdell v. Owl Drug Co. (App. 2 Dist. 1932) 121 Cal.App. 316, 8 P.2d 890.

Private patrol operators and private patrolmen are not peace officers. 27 Ops.Atty.Gen. 213, 4-10-56.

18. ---- Police, peace officers

Undercover policemen, or "special employees" or "feigned accomplices" may, without violating any constitutional stricture or § 844 governing gaining admittance to make arrest, observe and report criminal activities and ascertain and point out whereabouts of criminals in order that they may be arrested. People v. Ambrozic (App. 1 Dist. 1970) 87 Cal.Rptr. 899, 8 Cal.App.3d 867.

Police officers of city of Los Angeles were "peace officers" within this section providing for arrest by peace officers without a warrant under certain conditions. People v. Perry (Super. 1947) 79 Cal.App.2d Supp. 906, 180 P.2d 465.

A de facto police officer may exercise and perform the duties of a police officer, and may make an arrest without warrant. People v. Dallen (App. 1913) 21 Cal.App. 770, 132 P. 1064.

19. ---- Federal officers, peace officers

This section is applicable to arrests by federal agents. U.S. v. Swan (D.C.1926) 15 F.2d 598, 9 F.2d 621; Cline v. United States (C.C.A.Ariz.1925) 9 F.2d 621.

Even if information received by officer as to quantity of controlled substance was not sufficient to support an inference of distribution or attempt to distribute the substance within meaning of federal statute (21 U.S.C.A. § 844) making it a felony to possess marihuana or hashish with intent to distribute, the additional information that defendant had "smoked a joint" with the informant was sufficient to bring defendant's conduct within the distribution ban of statute and to authorize his warrantless arrest and search of car under this section authorizing warrantless arrest on reasonable grounds to believe person arrested has committed a felony. U. S. v. Branch, C.A.9 (Cal.)1973, 483 F.2d 955.

Federal law-enforcement officers, employed on a full-time, salaried basis as Department of Defense police officers at the Los Angeles Air Force Base, are exempt from the prohibition against carrying concealed, loaded firearms even when they are not on duty. Department of Defense police officers engaged in the enforcement of federal criminal laws at the Los Angeles Air Force Base may make arrests for violations of state law occurring on the base if the arrests are incidental to the performance of their federal law enforcement duties and they have satisfied the training requirements; the provisions of the State Vehicle Code are applicable to the roads of the Los Angeles Air Force Base. Op.Atty.Gen. No. 01-1005 (April 18, 2002).

20. ---- State police, peace officers

A state police officer is not forbidden to make an arrest on the requisition of a consul of a foreign nation, charging a seaman on a vessel of that nation with insubordination, conformably to a treaty provision, because of the guaranty of the state constitution against the deprivation of personal liberty without due process of law. Dallemagne v. Moisan, U.S.Cal.1905, 25 S.Ct. 422, 197 U.S. 169, 49 L.Ed. 709.

21. ---- Parole officers, peace officers

Parole officer, seeking to apprehend a parole violator, may be accompanied by police officers and search incident to arrest of such parolee may be made by police officers. People v. Giles (App. 1 Dist. 1965) 43 Cal.Rptr. 758, 233 Cal.App.2d 643.

Parole officer, having reasonable cause to believe that parolee had breached his parole and was living in apartment with woman not his wife, had authority to search apartment, and to communicate his discovery of narcotics therein to police officers responsible for enforcement of narcotics laws; and those officers in turn had authority to arrest parolee and woman with whom he was living and to make incidental search of apartment. People v. Triche (App. 1957) 148 Cal.App.2d 198, 306 P.2d 616.

22. ---- Jurisdiction, peace officers

A county sheriff has authority to administratively restrict a deputy's peace officer powers to arrest and to carry a concealed firearm off-duty, when the deputy has shown he may present a danger to the public if he is allowed to exercise those powers. Gordon v. Horsley (App. 1 Dist. 2001) 102 Cal.Rptr.2d 910, 86 Cal.App.4th 336, rehearing denied.

County sheriff had authority to administratively restrict deputy's peace officer powers to arrest and to carry a concealed firearm off-duty, as deputy's extended off-duty pursuit of motorist for a traffic violation, which concluded with deputy drawing service weapon on motorist, showed deputy was a danger to the public if he was allowed to exercise those powers. Gordon v. Horsley (App. 1 Dist. 2001) 102 Cal.Rptr.2d 910, 86 Cal.App.4th 336, rehearing denied.

City police officer who detained defendant on a highway adjacent to city limits and who, upon further investigation, had reasonable cause to believe that defendant had burglarized a bar about 50 feet away in county territory was authorized, both as a police officer and as a private person, to arrest defendant. People v. Rogers (App. 2 Dist. 1966) 50 Cal.Rptr. 559, 241 Cal.App.2d 384.

Arrest without warrant on misdemeanor charge can be made only within jurisdictional territory of court. Burns v. Municipal Court of Los Angeles Judicial Dist. (App. 2 Dist. 1961) 16 Cal.Rptr. 64, 195 Cal.App.2d 596.

Arrest made by city police officer outside his jurisdiction after discovery of marijuana in home of person arrested was not unlawful, since such arrest could have been made by any private citizen. People v. Ball (App. 1958) 162 Cal.App.2d 465, 328 P.2d 276.

That defendant was a state parole violator did not furnish officers with sufficient cause to enter defendant's hotel room, to arrest defendant and to seize contraband found therein, where the officers were not state parole officers. People v. Hen Chin (App. 1956) 145 Cal.App.2d 583, 303 P.2d 18.

Although arrest powers of California police officer were limited to that state, California officer could make warrantless arrest in California of alleged perpetrator of attempted murder and robbery in New York. People v. Wallace, 1983, 466 N.Y.S.2d 150, 120 Misc.2d 295.

23. ---- Duty, peace officers

Failure of officer to investigate conduct suggestive of criminal activity based upon his expertise acquired by training and experience would constitute breach of his obligation to properly discharge duties of officer of the law. People v. Peterson (App. 3 Dist. 1978) 149 Cal.Rptr. 198, 85 Cal.App.3d 163.

An officer has both right and duty to make reasonable investigation of all suspicious activities even though the nature thereof may fall short of ground sufficient to justify an arrest or a search of the persons or the effects of the suspects. People v. Higbee (App. 2 Dist. 1974) 112 Cal.Rptr. 690, 37 Cal.App.3d 944.

Although a police officer may detain and question a person when circumstances are such as would indicate to a reasonable man in a like position that such a course is necessary to proper discharge of his duties, circumstances must be such as to distinguish activity of detained person from that of any other citizen and must be based on objective perception of events rather than subjective feelings of detaining officer. Irwin v. Superior Court of Los Angeles County (1969) 82 Cal.Rptr. 484, 1 Cal.3d 423, 462 P.2d 12.

On comparison of fingerprints in police files with print taken from scene of burglary, officer had probable cause to believe that felony had been committed by defendant and officer had duty to make arrest and was not under duty to inquire into circumstances under which prints had entered police files, in absence of circumstances giving rise to suspicion that prints were not those of person named. People v. Reserva (App. 4 Dist. 1969) 82 Cal.Rptr. 333, 2 Cal.App.3d 151, certiorari denied 90 S.Ct. 1532, 397 U.S. 1079, 25 L.Ed.2d 815.

Only when suspicion focuses sharply enough to provide reasonable cause for arrest or charge does relationship between police and person detained become that of accuser and accused for purposes of requiring officer to give warnings of constitutional rights to remain silent, to have counsel and to have counsel appointed if accused is indigent. People v. Manis (App. 2 Dist. 1969) 74 Cal.Rptr. 423, 268 Cal.App.2d 653.

Police officer in discharge of duties may detain and question a person when circumstances are such as would indicate to a reasonable man in like position, that such course is necessary to proper discharge of those duties. People v. Reulman (1964) 41 Cal.Rptr. 290, 62 Cal.2d 92, 396 P.2d 706.

Complaint, in minors' action to recover for death of their parents, against police officer and police chief, alleging that officer observed, accosted and interrogated one who was then intoxicated and incapable of safely driving automobile on public highways, that officer knew he was about to do so, that officer negligently failed to arrest and detain him but allowed him to remain at large, in violation of officer's duty, and that one-half hour thereafter such individual in drunken condition drove his automobile and caused it to collide with automobile of plaintiffs' parents, causing their deaths, was insufficient in that it lacked sufficient allegations to show legal duty on part of police officer to arrest and detain such person. Tomlinson v. Pierce (App. 4 Dist. 1960) 2 Cal.Rptr. 700, 178 Cal.App.2d 112.

It is officer's duty promptly to execute a warrant of arrest, but officer also owes duty to public and to person about to be arrested, and if he carelessly arrests wrong person he is liable for damages caused. Walton v. Will (App. 2 Dist. 1944) 66 Cal.App.2d 509, 152 P.2d 639.

Officer has duty without delay to carry out commands of warrant which is valid 
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§ 18-6-803.6. Duties of peace officers and prosecuting agencies-- preservation of evidence
 (1) When a peace officer determines that there is probable cause to believe that a crime or offense involving domestic violence, as defined in section 18- 6-800.3(1), has been committed, the officer shall, without undue delay, arrest the person suspected of its commission pursuant to the provisions in subsection (2) of this section, if applicable, and charge the person with the appropriate crime or offense. Nothing in this subsection (1) shall be construed to require a peace officer to arrest both parties involved in an alleged act of domestic violence when both claim to have been victims of such domestic violence. Additionally, nothing in this subsection (1) shall be construed to require a peace officer to arrest either party involved in an alleged act of domestic violence when a peace officer determines there is no probable cause to believe that a crime or offense of domestic violence has been committed. The arrested person shall be removed from the scene of the arrest and shall be taken to the peace officer's station for booking, whereupon the arrested person may be held or released in accordance with the adopted bonding schedules for the jurisdiction in which the arrest is made.
(2) If a peace officer receives complaints of domestic violence from two or more opposing persons, the officer shall evaluate each complaint separately to determine if a crime has been committed by one or more persons. In determining whether a crime has been committed by one or more persons, the officer shall consider the following:
(a) Any prior complaints of domestic violence;
(b) The relative severity of the injuries inflicted on each person;
(c) The likelihood of future injury to each person; and
(d) The possibility that one of the persons acted in self-defense.
(3)(a) A peace officer is authorized to use every reasonable means to protect the alleged victim or the alleged victim's children to prevent further violence. Such peace officer may transport, or obtain transportation for, the alleged victim to shelter. Upon the request of the protected person, the peace officer may also transport the minor child of the protected person, who is not an emancipated minor, to the same shelter if such shelter is willing to accept the child, whether or not there is a custody order or an order for the care and control of the child or an order allocating parental responsibilities with respect to the child and whether or not the other parent objects. A peace officer who transports a minor child over the objection of the other parent shall not be held liable for any damages that may result from interference with the custody, parental responsibilities, care, and control of or access to a minor child in complying with this subsection (3).
(b) For purposes of this subsection (3), "shelter" means a battered women's shelter, a friend's or family member's home, or such other safe haven as may be designated by the protected person and which is within a reasonable distance from the location at which the peace officer found the victim.
(4)(a) The arresting agency shall make reasonable efforts to collect and preserve any pertinent evidence until the time of final disposition of the matter, including, but not limited to, the following:
(I) Any dispatch tape recording relating to the event;
(II) Any on-scene video or audio tape recordings;
(III) Any medical records of treatment of the alleged victim or the defendant; and
(IV) Any other relevant physical evidence or witness statements.
(b) However, in the absence of bad faith, any failure to collect or preserve any evidence listed in paragraph (a) of this subsection (4) shall not be grounds to dismiss the matter.
(4.5) When a peace officer responds to a call or is otherwise responding to a report about an alleged offense involving domestic violence, as defined in section 18-6-800.3(1), or other domestic dispute, the officer shall include in his or her written or oral report concerning such incident whether children may have seen or heard the alleged offense; except that, in the absence of bad faith, the failure of a peace officer to note that a child may have seen or heard the alleged offense shall not be grounds to dismiss the matter.
(5) A peace officer shall not be held civilly or criminally liable for acting pursuant to this section if the peace officer acts in good faith and without malice.
Amended by Laws 2001, Ch. 269, § 4, eff. Aug. 8, 2001.


HISTORICAL AND STATUTORY NOTES

2003 Electronic Update

Laws 2001, Ch. 269, § 4 added subsec. (4.5).

1999 Main Volume

For effective date provisions of Laws 1994, H.B.94-1253, see the Historical and Statutory Notes following § 18-6-800.3.
The 1995 amendment, in subsec. (1), added the second sentence.
For effective date and applicability provisions of Laws 1995, H.B.95-1179, see the Historical and Statutory Notes following § 18-6-800.3.
Laws 1998, Ch. 293, § 2, in subsec. (1), in the first sentence, inserted "pursuant to the provisions in subsection (2) of this section, if applicable,", and inserted the second and third sentences.
Laws 1998, Ch. 310, § 59, in par. (3)(a), in the third sentence, inserted "or an order allocating parental responsibilities with respect to the child", and in the fourth sentence, inserted "parental responsibilities,".
For applicability provisions of Laws 1998, Ch. 310, see the Historical and Statutory Notes following § 18-3-304.
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§ 46b-38b. Investigation of family violence crime by peace officer. Arrest. Assistance to victim. Guidelines. Education and training program

(a) Whenever a peace officer determines upon speedy information that a family violence crime, as defined in subdivision (3) of section 46b-38a, except a family violence crime involving a dating relationship, has been committed within such officer's jurisdiction, such officer shall arrest the person or persons suspected of its commission and charge such person or persons with the appropriate crime. The decision to arrest and charge shall not (1) be dependent on the specific consent of the victim, (2) consider the relationship of the parties, or (3) be based solely on a request by the victim. Whenever a peace officer determines that a family violence crime has been committed, such officer may seize any firearm at the location where the crime is alleged to have been committed that is in the possession of any person arrested for the commission of such crime or suspected of its commission or that is in plain view. Not later than seven days after any such seizure, the law enforcement agency shall return such firearm in its original condition to the rightful owner thereof unless such person is ineligible to possess such firearm or unless otherwise ordered by the court.
(b) No peace officer investigating an incident of family violence shall threaten, suggest or otherwise indicate the arrest of all parties for the purpose of discouraging requests for law enforcement intervention by any party. Where complaints are received from two or more opposing parties, the officer shall evaluate each complaint separately to determine whether he should seek a warrant for an arrest.
(c) No peace officer shall be held liable in any civil action regarding personal injury or injury to property brought by any party to a family violence incident for an arrest based on probable cause.
(d) It shall be the responsibility of the peace officer at the scene of a family violence incident to provide immediate assistance to the victim. Such assistance shall include but not be limited to: (1) Assisting the victim to obtain medical treatment if such is required; (2) notifying the victim of the right to file an affidavit or warrant for arrest; and (3) informing the victim of services available and referring the victim to the Office of Victim Services. In cases where the officer has determined that no cause exists for an arrest, assistance shall include: (A) Assistance included in subdivisions (1) to (3), inclusive, of this subsection; and (B) remaining at the scene for a reasonable time until in the reasonable judgment of the officer the likelihood of further imminent violence has been eliminated.
(e) On or before October 1, 1986, each law enforcement agency shall develop, in conjunction with the Division of Criminal Justice, and implement specific operational guidelines for arrest policies in family violence incidents. Such guidelines shall include but not be limited to: (1) Procedures for the conduct of a criminal investigation; (2) procedures for arrest and for victim assistance by peace officers; (3) education as to what constitutes speedy information in a family violence incident; (4) procedures with respect to the provision of services to victims; and (5) such other criteria or guidelines as may be applicable to carry out the purposes of sections 46b-1, 46b-15, 46b-38a to 46b-38f, inclusive, and 54-1g. Such procedures shall be duly promulgated by said law enforcement agency.
(f) The Police Officer Standards and Training Council, in conjunction with the Division of Criminal Justice, shall establish an education and training program for law enforcement officers, supervisors and state's attorneys on the handling of family violence incidents. Such training shall: (1) Stress the enforcement of criminal law in family violence cases and the use of community resources and include training for peace officers at both recruit and in-service levels; (2) include: (A) The nature, extent and causes of family violence; (B) legal rights of and remedies available to victims of family violence and persons accused of family violence; (C) services and facilities available to victims and batterers; (D) legal duties imposed on police officers to make arrests and to offer protection and assistance; (E) techniques for handling incidents of family violence that minimize the likelihood of injury to the officer and promote safety of the victim.


HISTORICAL AND STATUTORY NOTES 


Codification

Section heading was changed to conform to Gen.St., Rev. to 2003.

Amendments

1996 Amendment. 1996, P.A. 96-246, § 32, in subsec. (e), subd. (5), deleted reference to subsec. (e) of C.G.S.A. § 17a-101 and C.G.S.A. § 17a-107.

1999 Amendment. 1999, P.A. 99-186, § 3, rewrote subsec. (a) which formerly read:
"(a) Whenever a peace officer determines upon speedy information that a family violence crime, as defined in subdivision (3) of section 46b-38a, has been committed within his jurisdiction, he shall arrest the person or persons suspected of its commission and charge such person or persons with the appropriate crime. The decision to arrest and charge shall not (1) be dependent on the specific consent of the victim, (2) consider the relationship of the parties or (3) be based solely on a request by the victim."
2000 Amendment. 2000, P.A. 00-196, § 58, in subsec. (d), changed reference to "Office of Victim Services" from "Commission on Victim Services".
2002 Amendment. 2002, P.A. 02-120, § 1, rewrote subsec. (a), which prior thereto read:
"(a) Whenever a peace officer determines upon speedy information that a family violence crime, as defined in subdivision (3) of section 46b-38a, except a family violence crime involving a dating relationship, has been committed within such officer's jurisdiction, such officer shall arrest the person or persons suspected of its commission and charge such person or persons with the appropriate crime. The decision to arrest and charge shall not (1) be dependent on the specific consent of the victim, (2) consider the relationship of the parties or (3) be based solely on a request by the victim. Whenever a peace officer makes an arrest under this subsection, such officer may seize any firearm at the location where the crime is alleged to have been committed that is in the possession of any such person or that is in plain view. Not later than forty-eight hours after any such seizure, the law enforcement agency shall return such firearm in its original condition to the rightful owner thereof unless such person is ineligible to possess such firearm or unless otherwise ordered by the court."

1995 Main Volume

Codification
Gen.St., Rev. to 1991, substituted reference to "commission on victim services" for "criminal injuries compensation board" on the authority of 1987, P.A. 87-554.
Technical changes were made to conform to Gen.St., Rev. to 1995.
Amendments
1987 Amendments. 1987, P.A. 87-567, § 2, in subsec. (a), provided that the family violence crime be as defined in subd. (3) of § 46b-38a; deleted former subsec. (e), which related to conditions for release of an arrested person in a family violence case; and redesignated former subsecs. (f) and (g) as subsecs. (e) and (f).
1987, P.A. 87-589, § 13, substituted, in subd. (A) of the third sentence of subsec. (d), "subsection" for "section" following "inclusive, of this".
1995 Amendment. 1995, P.A. 95-108, § 15, in subsec. (f), substituted reference to the Police Officer Standards and Training Council for reference to the Municipal Police Training Council.
Prior Laws: 
1958 Rev., § 46-31a. 
1977, P.A. 77-336, § 1. 
1978, P.A. 78-230, § 51. 
1981, P.A. 81-272, § 1. 
1981, P.A. 81-472, § 149. 1983, P.A. 83-319.
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§ 16-1031. Arrests.


(a) A law enforcement officer shall arrest a person if the law enforcement officer has probable cause to believe that the person:
(1) Committed an intrafamily offense that resulted in physical injury, including physical pain or illness, regardless of whether or not the intrafamily offense was committed in the presence of the law enforcement officer; or
(2) Committed an intrafamily offense that caused or was intended to cause reasonable fear of imminent serious physical injury or death.
(b) The law enforcement officer shall present the person arrested under subsection (a) of this section to the United States Attorney for charging under section 16-1002.


HISTORICAL AND STATUTORY NOTES 

Prior Codifications
1981 Ed., § 16-1031.

Legislative History of Laws
Law 8-261, the "District of Columbia Prevention of Domestic Violence Amendment Act of 1990," was introduced in Council and assigned Bill No. 8-192, which was referred to the Committee on the Judiciary. The Bill was adopted on first and second readings on June 26, 1990, and July 10, 1990, respectively. Signed by the Mayor on July 18, 1990, it was assigned Act No. 8-239 and transmitted to both Houses of Congress for its review.
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Current through End of 2002 2nd Ex. Sess.

236.12. Prevention of further abuse--notification of rights--arrest-- liability
1. If a peace officer has reason to believe that domestic abuse has occurred, the officer shall use all reasonable means to prevent further abuse including but not limited to the following:
a. If requested, remaining on the scene as long as there is a danger to an abused person's physical safety without the presence of a peace officer, including but not limited to staying in the dwelling unit, or if unable to remain on the scene, assisting the person in leaving the residence.
b. Assisting an abused person in obtaining medical treatment necessitated by an assault, including providing assistance to the abused person in obtaining transportation to the emergency room of the nearest hospital.
c. Providing an abused person with immediate and adequate notice of the person's rights. The notice shall consist of handing the person a copy of the following statement written in English and Spanish, asking the person to read the card and whether the person understands the rights:
"You have the right to ask the court for the following help on a temporary basis:
(1) Keeping your attacker away from you, your home and your place of work.
(2) The right to stay at your home without interference from your attacker.
(3) Getting custody of children and obtaining support for yourself and your minor children if your attacker is legally required to provide such support.
(4) Professional counseling for you, the children who are members of the household, and the defendant.
You have the right to seek help from the court to seek a protective order with or without the assistance of legal representation. You have the right to seek help from the courts without the payment of court costs if you do not have sufficient funds to pay the costs.
You have the right to file criminal charges for threats, assaults, or other related crimes.
You have the right to seek restitution against your attacker for harm to yourself or your property.
If you are in need of medical treatment, you have the right to request that the officer present assist you in obtaining transportation to the nearest hospital or otherwise assist you.
If you believe that police protection is needed for your physical safety, you have the right to request that the officer present remain at the scene until you and other affected parties can leave or until safety is otherwise ensured."
The notice shall also contain the telephone numbers of safe shelters, support groups, or crisis lines operating in the area.
2. a. A peace officer may, with or without a warrant, arrest a person under section 708.2A, subsection 2, paragraph "a", if, upon investigation, including a reasonable inquiry of the alleged victim and other witnesses, if any, the officer has probable cause to believe that a domestic abuse assault has been committed which did not result in any injury to the alleged victim.
b. Except as otherwise provided in subsection 3, a peace officer shall, with or without a warrant, arrest a person under section 708.2A, subsection 2, paragraph "b", if, upon investigation, including a reasonable inquiry of the alleged victim and other witnesses, if any, the officer has probable cause to believe that a domestic abuse assault has been committed which resulted in the alleged victim's suffering a bodily injury.
c. Except as otherwise provided in subsection 3, a peace officer shall, with or without a warrant, arrest a person under section 708.2A, subsection 2, paragraph "c", if, upon investigation, including a reasonable inquiry of the alleged victim and other witnesses, if any, the officer has probable cause to believe that a domestic abuse assault has been committed with the intent to inflict a serious injury.
d. Except as otherwise provided in subsection 3, a peace officer shall, with or without a warrant, arrest a person under section 708.2A, subsection 2, paragraph "c", if, upon investigation, including a reasonable inquiry of the alleged victim and other witnesses, if any, the officer has probable cause to believe that a domestic abuse assault has been committed and that the alleged abuser used or displayed a dangerous weapon in connection with the assault.
3. As described in subsection 2, paragraph "b", "c", or "d", the peace officer shall arrest the person whom the peace officer believes to be the primary physical aggressor. The duty of the officer to arrest extends only to those persons involved who are believed to have committed an assault. Persons acting with justification, as defined in section 704.3, are not subject to mandatory arrest. In identifying the primary physical aggressor, a peace officer shall consider the need to protect victims of domestic abuse, the relative degree of injury or fear inflicted on the persons involved, and any history of domestic abuse between the persons involved. A peace officer's identification of the primary physical aggressor shall not be based on the consent of the victim to any subsequent prosecution or on the relationship of the persons involved in the incident, and shall not be based solely upon the absence of visible indications of injury or impairment.
4. A peace officer is not civilly or criminally liable for actions pursuant to this section taken in good faith.

HISTORICAL AND STATUTORY NOTES 

2000 Main Volume

The 1985 amendment, in subsec. 2, added par. d, relating to arrest of the abusing party.
The 1986 amendment rewrote subsec. 2, which prior thereto read:
"A peace officer may, with or without warrant, take any or all of the following courses of action if the officer has reasonable grounds to believe that there was recent physical domestic abuse inflicted on a person:
"a. The officer may make reasonable inquiry of the person upon whom the officer believes the harm has been inflicted and of any witnesses, to ascertain whether there is probable danger of further physical domestic abuse being inflicted on the injured person.
"b. If the officer has reasonable grounds to believe that there is a probable danger, the officer may lawfully order the abusing party to leave the premises for a cooling-off period of up to twelve hours.
"c. If the abusing party refused to comply with the order to leave or returns to the premises before the expiration of time ordered by the peace officer, the officer may place the abuser under arrest.
"d. Arrest the abusing party pursuant to section 804.7, subsection 5.
"The person refusing to comply with the lawful order of a peace officer under this subsection commits a violation of, and is subject to, the provisions of section 719.1."
The 1987 amendment rewrote subsec. 2, which prior thereto read:
"The peace officer shall make a reasonable inquiry of the person upon whom the harm has been inflicted and of any witnesses. If, after inquiry, the officer has probable cause to believe that domestic abuse has been committed, the peace officer shall arrest the abuser."
The 1989 amendment, in subsec. 1, in par. c, in subpar. (4), added "for you, the children who are members of the household, and the defendant".
The 1990 amendment added "except as otherwise provided in subsection 3A" throughout subsec. 2, inserted subsec. 3 relating to arrest of the primary physical aggressor; and redesignated former subsec. 3 as subsec. 4.
The 1991 amendment, in subsec. 1, in par. (c), inserted unnum. par. 2 authorizing the right to seek help from the court concerning protective orders.
The 1992 amendment, in subsec. 2, in par. a, substituted "708.2A, subsection 2, paragraph 'a' " for "708.2, subsection 4", in par. b, substituted "708.2A, subsection 2, paragraph 'b' " for "708.2, subsection 2" and, in pars. c and d, substituted references to 708.2A, subsection 2, paragraph c for references to 708.2, subsection 1 or 3.
Title of Act:
An Act relating to the duties and responsibilities of a peace officer to a victim of domestic abuse, providing a penalty and requiring the department of public safety to submit a proposal to the general assembly by January 15, 1985 for the collection of domestic violence data and statistics to be disseminated to the department of human services. Acts 1984 (70 G.A.) ch. 1258.
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22-2401. Arrest by law enforcement officer.


A law enforcement officer may arrest a person under any of the following circumstances:
(a) The officer has a warrant commanding that the person be arrested.


(b) The officer has probable cause to believe that a warrant for the person's arrest has been issued in this state or in another jurisdiction for a felony committed therein.


(c) The officer has probable cause to believe that the person is committing or has committed:
   (1) A felony; or
   (2) a misdemeanor, and the law enforcement officer has probable cause to believe that:
          (A) The person will not be apprehended or evidence of the crime will be irretrievably lost   

          unless the person is immediately arrested;
           (B) the person may cause injury to self or others or damage to property unless 

           immediately arrested; or
           (C) the person has intentionally inflicted bodily harm to another person.


(d) Any crime, except a traffic infraction or a cigarette or tobacco infraction, has been or is being committed by the person in the officer's view.


History: L. 1970, ch. 129, § 22-2401; L. 1984, ch. 127, § 2; L. 1984, ch. 39, § 37; L. 1996, ch. 214, § 29; July 1.
K. S. A. § 22-2401
KS ST § 22-2401
19-A M.R.S.A. § 4012
MAINE REVISED STATUTES ANNOTATED

TITLE 19-A. DOMESTIC RELATIONS
PART 4. PROTECTION FROM ABUSE
CHAPTER 101. PROTECTION FROM ABUSE
Copr. c West Group 2003. All rights reserved.

Current through legislation effective April 18, 2003


§ 4012. Law enforcement agency responsibilities

1. Reports. A law enforcement agency shall report all incidents of abuse by adults of family or household members as required by the State Bureau of Identification under Title 25, section 1544.
2. Agency procedures. Law enforcement agencies shall establish procedures to ensure that dispatchers and officers at the scene of an alleged incident of abuse or violation of an order of protection are informed of a recorded prior incident of abuse involving the abused party and can verify the effective dates and terms of a recorded order of protection.
3. Officer training. Law enforcement agencies shall provide officers employed by them with an education and training program designed to inform the officers of the problems of family and household abuse, procedures to deal with these problems, the provisions of this chapter and the services and facilities available to abused family and household members. The amount and degree of officer training, beyond the distribution of information, must be determined by each local law enforcement agency.
4. Maine Criminal Code enforcement. A law enforcement officer at the scene of an alleged incident of abuse shall use the same standard of enforcing relevant Maine Criminal Code [FN1] sections when the incident involves family or household members as when it involves strangers.
5. Arrest in certain situations. When a law enforcement officer has probable cause to believe that there has been a criminal violation under section 4011 of a court-approved consent agreement or a protection order issued pursuant to this chapter or Title 15, chapter 12-A, [FN2] or that a violation of Title 17-A, section 208 has occurred between members of the same family or household, that enforcement officer shall arrest and take into custody the alleged offender.
6. Officer responsibilities. When a law enforcement officer has reason to believe that a family or household member has been abused, the officer shall immediately use all reasonable means to prevent further abuse, including:

A. Remaining on the scene as long as the officer reasonably believes there is a danger to the physical safety of that person without the presence of a law enforcement officer, including, but not limited to, staying in the dwelling unit;

B. Assisting that person in obtaining medical treatment necessitated by an assault, including driving the victim to the emergency room of the nearest hospital;

C. Giving that person immediate and adequate written notice of that person's rights, which include information summarizing the procedures and relief available to victims of the family or household abuse; or

D. Arresting the abusing party with or without a warrant pursuant to section 4011 and Title 17-A, section 15.
7. Law enforcement agency policy. Every municipal, county and state law enforcement agency with the duty to investigate, prosecute and arrest offenders of this chapter and Title 17-A [FN1] shall adopt a written policy on the enforcement of this chapter and the handling of domestic abuse cases in general.
8. District attorney prosecutorial policy. The Attorney General, in consultation with the prosecutors' association, shall develop a written policy regarding prosecution of domestic abuse cases under the provisions of Title 17- A. The district attorney for each of the several counties within the State shall adopt a written policy regarding prosecution of domestic abuse cases.
1995, c. 694, § B-2, eff. Oct. 1, 1997.

[FN1] 17-A M.R.S.A. § 1 et seq.

[FN2] 15-A M.R.S.A. § 321 et seq.

HISTORICAL AND STATUTORY NOTES 

Derivation:
Laws 1979, c. 578, § 5; Laws 1981, c. 420, § 11; Laws 1989, c. 862, § 21; Laws 1991, c. 824, § A-29; Laws 1993, c. 469, § 5; Laws 1995, c. 694, § B-1; former 19 M.R.S.A. § 770.
19-A M. R. S. A. § 4012
ME ST T. 19-A § 4012


Miss. Code Ann. § 99-3-7
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TITLE 99. CRIMINAL PROCEDURE

CHAPTER 3. ARRESTS
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§ 99-3-7. Warrantless arrests; domestic violence and protection order violations; intensive supervision program violations


(1) An officer or private person may arrest any person without warrant, for an indictable offense committed, or a breach of the peace threatened or attempted in his presence; or when a person has committed a felony, though not in his presence; or when a felony has been committed, and he has reasonable ground to suspect and believe the person proposed to be arrested to have committed it; or on a charge, made upon reasonable cause, of the commission of a felony by the party proposed to be arrested. And in all cases of arrests without warrant, the person making such arrest must inform the accused of the object and cause of the arrest, except when he is in the actual commission of the offense, or is arrested on pursuit.
(2) Any law enforcement officer may arrest any person on a misdemeanor charge without having a warrant in his possession when a warrant is in fact outstanding for that person's arrest and the officer has knowledge through official channels that the warrant is outstanding for that person's arrest. In all such cases, the officer making the arrest must inform such person at the time of the arrest the object and cause therefor. If the person arrested so requests, the warrant shall be shown to him as soon as practicable.
(3)(a) Any law enforcement officer shall arrest a person with or without a warrant when he has probable cause to believe that the person has, within twenty-four (24) hours of such arrest, knowingly committed a misdemeanor which is an act of domestic violence or knowingly violated provisions of an ex parte protective order, protective order after hearing or court-approved consent agreement entered by a chancery, county, justice or municipal court pursuant to the Protection from Domestic Abuse Law, Sections 93-21-1 through 93-21- 29, Mississippi Code of 1972, or a restraining order entered by a foreign court of competent jurisdiction to protect an applicant from domestic violence as defined by Section 97-3-7 that require such person to absent himself from a particular geographic area, or prohibit such person from being within a specified distance of another person or persons.
(b) If a law enforcement officer has probable cause to believe that two (2) or more persons committed a misdemeanor which is an act of domestic violence as defined herein, or if two (2) or more persons make complaints to the officer, the officer shall attempt to determine who was the principal aggressor. The term "principal aggressor" is defined as the most significant, rather than the first, aggressor. The officer shall presume that arrest is not the appropriate response for the person or persons who were not the principal aggressor. If the officer believes that all parties are equally responsible, the officer shall exercise such officer's best judgment in determining probable cause.
(c) To determine who is the principal aggressor, the officer shall consider the following factors, although such consideration is not limited to these factors:
(i) Evidence from the persons involved in the domestic abuse;
(ii) The history of domestic abuse between the parties, the likelihood of future injury to each person and the intent of the law to protect victims of domestic violence from continuing abuse;
(iii) Whether one (1) of the persons acted in self-defense; and
(iv) Evidence from witnesses of the domestic violence.
(d) A law enforcement officer shall not base the decision of whether to arrest on the consent or request of the victim.
(e) A law enforcement officer's determination regarding the existence of probable cause or the lack of probable cause shall not adversely affect the right of any party to independently seek appropriate remedies.
(4)(a) Any person authorized by a court of law to supervise or monitor a convicted offender who is under an intensive supervision program may arrest the offender when the offender is in violation of the terms or conditions of the intensive supervision program, without having a warrant, provided that the person making the arrest has been trained at the Law Enforcement Officers Training Academy established under Section 45-5-1 et seq. or at a course approved by the Board on Law Enforcement Officer Standards and Training.
(b) For the purposes of this subsection, the term "intensive supervision program" means an intensive supervision program of the Department of Corrections as described in Section 47-5-1001 et seq., or any similar program authorized by a court for offenders who are not under jurisdiction of the Department of Corrections.
(5) As used in subsection (3) of this section, the phrase "misdemeanor which is an act of domestic violence" shall mean one or more of the following acts between family or household members who reside together or formerly resided together, current or former spouses, persons who have a current dating relationship, or persons who have a biological or legally adopted child together:
(a) Simple domestic violence within the meaning of Section 97-3-7;
(b) Disturbing the family or public peace within the meaning of Section 97- 35-9, 97-35-11, 97-35-13 or 97-35-15; or
(c) Stalking within the meaning of Section 97-3-107.
(6) Any arrest made pursuant to subsection (3) of this section shall be designated as domestic assault or domestic violence on both the arrest docket and the incident report.
(7) A law enforcement officer shall not be held liable in any civil action for an arrest based on probable cause and in good faith pursuant to subsection (3) of this section, or failure, in good faith, to make an arrest pursuant to subsection (3) of this section.


CREDIT(S)

1999 Main Volume


Laws 1968, Ch. 355, § 1; Laws 1988, Ch. 571, § 1; Laws 1989, Ch. 330, § 1; Laws 1989, Ch. 364, § 1; Laws 1995, Ch. 328, § 1; Laws 1996, Ch. 483, § 1, eff. July 1, 1996. 
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Amended by Laws 1999, Ch. 504, § 1, eff. July 1, 1999; Laws 2000, Ch. 554, § 1, eff. July 1, 2000; Laws 2000, Ch. 555, § 2, eff. July 2, 2000; Laws 2002, Ch. 510, § 1, eff. July 1, 2002.


HISTORICAL AND STATUTORY NOTES 


The 1995 amendment substituted in subsec. (3) "shall arrest a person with or" for "may arrest a person".
The 1996 amendment substituted in subsec. (3) reference to a justice court for chancery court.
The 1999 amendment substituted, in subsec. (3), "county, justice or municipal court" for "county or justice court"; substituted, in par. (4)(a), "Simple domestic assault" for "Simple assault"; deleted "or" from the end of the same paragraph; added "; or" to the end of par. (4)(b); added par. (4)(c), relating to stalking; and added subsec. (5) relating to designation of domestic assault or domestic violence on dockets and reports.


The 2000 amendment by Ch. 554 in subsec. (4), added ", current or former spouses, or persons who have a biological or legally adopted child together" at the end of the introductory language, in par. (4)(a) changed "assault" to "violence", and rewrote subsec. (3), which prior thereto read:
"(3) Any law enforcement officer shall arrest a person with or without a warrant when he has probable cause to believe that the person has, within twenty-four (24) hours of such arrest, knowingly committed a misdemeanor which is an act of domestic violence or knowingly violated provisions of a protective order or court-approved consent agreement entered by a chancery, county, justice or municipal court pursuant to the Protection from Domestic Abuse Law, Sections 93-21-1 through 93-21-29, Mississippi Code of 1972, that require such person to absent himself from a particular geographic area, provided that such order specifically provides for an arrest pursuant to this section for such violation."

The 2000 amendment by Ch. 555 rewrote subsec. (3), inserted subsec. (4) concerning intensive supervision program violations, redesignated former subsecs. (4) and (5) as (5) and (6), respectively, in subsec. (5) inserted ", current or former spouses, or persons who have a biological or legally adopted child together", and in par. (5)(a) changed "domestic assault" to "domestic violence".

This section was amended by both Laws 2000, Ch. 554, § 1, eff. July 1, 2000 and Laws 2000, Ch. 555, § 2, eff. July 2, 2000. Pursuant to Section 1-3-79, the amendment by Chapter 555 supersedes the amendment by Chapter 554 since it has a later effective date.

The 2002 amendment, in subsec. (3), designated par. (a) and added pars. (b) to (e) revising arrest requirements in domestic violence cases.

Derivation: 
Code 1930, § 1227; Code 1942, § 2470.
Miss. Code Ann. § 99-3-7
MS ST § 99-3-7
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455.085. Arrest for violation of order--penalties--good faith immunity for law enforcement officials


1. When a law enforcement officer has probable cause to believe a party has committed a violation of law amounting to abuse or assault, as defined in section 455.010, against a family or household member, the officer may arrest the offending party whether or not the violation occurred in the presence of the arresting officer. When the officer declines to make arrest pursuant to this subsection, the officer shall make a written report of the incident completely describing the offending party, giving the victim's name, time, address, reason why no arrest was made and any other pertinent information. Any law enforcement officer subsequently called to the same address within a twelve-hour period, who shall find probable cause to believe the same offender has again committed a violation as stated in this subsection against the same or any other family or household member, shall arrest the offending party for this subsequent offense. The primary report of nonarrest in the preceding twelve-hour period may be considered as evidence of the defendant's intent in the violation for which arrest occurred. The refusal of the victim to sign an official complaint against the violator shall not prevent an arrest under this subsection.
2. When a law enforcement officer has probable cause to believe that a party, against whom a protective order has been entered and who has notice of such order entered, has committed an act of abuse in violation of such order, the officer shall arrest the offending party-respondent whether or not the violation occurred in the presence of the arresting officer. Refusal of the victim to sign an official complaint against the violator shall not prevent an arrest under this subsection.
3. When an officer makes an arrest he is not required to arrest two parties involved in an assault when both parties claim to have been assaulted. The arresting officer shall attempt to identify and shall arrest the party he believes is the primary physical aggressor. The term "primary physical aggressor" is defined as the most significant, rather than the first, aggressor. The law enforcement officer shall consider any or all of the following in determining the primary physical aggressor:
(1) The intent of the law to protect victims of domestic violence from continuing abuse;
(2) The comparative extent of injuries inflicted or serious threats creating fear of physical injury;
(3) The history of domestic violence between the persons involved.

No law enforcement officer investigating an incident of family violence shall threaten the arrest of all parties for the purpose of discouraging requests or law enforcement intervention by any party. Where complaints are received from two or more opposing parties, the officer shall evaluate each complaint separately to determine whether he should seek a warrant for an arrest.
4. In an arrest in which a law enforcement officer acted in good faith reliance on this section, the arresting and assisting law enforcement officers and their employing entities and superiors shall be immune from liability in any civil action alleging false arrest, false imprisonment or malicious prosecution.
5. When a person against whom an order of protection has been entered fails to surrender custody of minor children to the person to whom custody was awarded in an order of protection, the law enforcement officer shall arrest the respondent, and shall turn the minor children over to the care and custody of the party to whom such care and custody was awarded.
6. The same procedures, including those designed to protect constitutional rights, shall be applied to the respondent as those applied to any individual detained in police custody.
7. A violation of the terms and conditions, with regard to abuse, stalking, child custody, communication initiated by the respondent or entrance upon the premises of the petitioner's dwelling unit, of an ex parte order of protection of which the respondent has notice, shall be a class A misdemeanor unless the respondent has previously pleaded guilty to or has been found guilty of violating an ex parte order of protection or a full order of protection within five years of the date of the subsequent violation, in which case the subsequent violation shall be a class D felony. Evidence of prior pleas of guilty or findings of guilt shall be heard by the court out of the presence of the jury prior to submission of the case to the jury. If the court finds the existence of such prior pleas of guilty or finding of guilt beyond a reasonable doubt, the court shall decide the extent or duration of sentence or other disposition and shall not instruct the jury as to the range of punishment or allow the jury to assess and declare the punishment as a part of its verdict.
8. A violation of the terms and conditions, with regard to abuse, stalking, child custody, communication initiated by the respondent or entrance upon the premises of the petitioner's dwelling unit, of a full order of protection shall be a class A misdemeanor, unless the respondent has previously pleaded guilty to or has been found guilty of violating an ex parte order of protection or a full order of protection within five years of the date of the subsequent violation, in which case the subsequent violation shall be a class D felony. Evidence of prior pleas of guilty or findings of guilt shall be heard by the court out of the presence of the jury prior to submission of the case to the jury. If the court finds the existence of such prior plea of guilty or finding of guilt beyond a reasonable doubt, the court shall decide the extent or duration of the sentence or other disposition and shall not instruct the jury as to the range of punishment or allow the jury to assess and declare the punishment as a part of its verdict. For the purposes of this subsection, in addition to the notice provided by actual service of the order, a party is deemed to have notice of an order of protection if the law enforcement officer responding to a call of a reported incident of abuse or violation of an order of protection presented a copy of the order of protection to the respondent.
9. Good faith attempts to effect a reconciliation of a marriage shall not be deemed tampering with a witness or victim tampering under section 575.270, RSMo.
10. Nothing in this section shall be interpreted as creating a private cause of action for damages to enforce the provisions set forth herein.


CREDIT(S)
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(L.1980, S.B. No. 524, p. 445, § 16. Amended by L.1986, S.B. No. 450, § A, eff. March 17, 1986; L.1989, S.B. No. 420, § A; L.1993, H.B. Nos. 476 & 194, § A; L.2000, H.B. Nos. 1677, 1675 & 1676, § A.)


HISTORICAL AND STATUTORY NOTES 

2003 Main Volume


The 1986 amendment, in subsec. 1, substituted "party, against whom a protective order has been entered, has committed an act of abuse in violation of that order" for "violation of an effective order of protection has occurred" [for text, see the 1989 amendment note, post]; interpolated subsec. 2; renumbered former subsec. 2 as subsec. 3; rewrote former subsec. 3 and redesignated former subsec. 3 as subsec. 4; and added subsec. 5.

Former subsec. 3 provided: "Violation of the terms and conditions of an ex parte order of protection, of which the respondent has notice, shall be a class C misdemeanor. Violation of the terms and conditions of a full order of protection shall be a class C misdemeanor."

The 1989 amendment inserted new subsecs. 1, 3, 4 and 7; renumbered former subsec. 1, 2, 3 and 4 as subsecs. 2, 5, 6 and 8; rewrote subsec. 2, formerly subsec. 1; rewrote subsec. 8, formerly subsec. 4; deleted former subsec. 5; and added subsecs. 9 and 10. Subsecs. 2 and 8, formerly subsecs. 1 and 4, formerly provided:

"1. When a law enforcement officer has probable cause to believe that a party, against whom a protective order has been entered, has committed an act of abuse in violation of that order, he shall have the authority to arrest the respondent whether or not the violation occurred in the presence of the arresting officer."

"4. (1) Violation of the terms and conditions of an ex parte order of protection with regard to abuse, child custody, or entrance upon the premises of the petitioner's dwelling unit, of which the respondent has notice, shall be a class A misdemeanor. Violation of the terms and conditions of a full order of protection regarding abuse, child custody, or entrance upon the premises of the petitioner's dwelling unit, shall be a class A misdemeanor.

"(2) For purposes of this subsection, in addition to the notice provided by actual service of the order, a party is deemed to have notice of an order of protection if the law enforcement officer responding to a call of a reported incident of abuse or violation of an order of protection presents a copy of the order of protection to the respondent."

The 1993 amendment inserted "stalking" in the first sentences of subsecs. 7 and 8.

L.2000, H.B. Nos. 1677, 1675 & 1676, in subsecs. 7 and 8, inserted "communication initiated by the respondent" following "child custody".
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171.137. Arrest required for suspected battery constituting domestic violence; exceptions


1. Except as otherwise provided in subsection 2, whether or not a warrant has been issued, a peace officer shall, unless mitigating circumstances exist, arrest a person when he has probable cause to believe that the person to be arrested has, within the preceding 24 hours, committed a battery upon his spouse, former spouse, any other person to whom he is related by blood or marriage, a person with whom he is or was actually residing, a person with whom he has had or is having a dating relationship, a person with whom he has a child in common, the minor child of any of those persons or his minor child.
2. If the peace officer has probable cause to believe that a battery described in subsection 1 was a mutual battery, he shall attempt to determine which person was the primary physical aggressor. If the peace officer determines that one of the persons who allegedly committed a battery was the primary physical aggressor involved in the incident, the peace officer is not required to arrest any other person believed to have committed a battery during the incident. In determining whether a person is a primary physical aggressor for the purposes of this subsection, the peace officer shall consider:
(a) Prior domestic violence involving either person;
(b) The relative severity of the injuries inflicted upon the persons involved;
(c) The potential for future injury;
(d) Whether one of the alleged batteries was committed in self-defense; and
(e) Any other factor that may help the peace officer decide which person was the primary physical aggressor.
3. A peace officer shall not base his decision regarding whether to arrest a person pursuant to this section on his perception of the willingness of a victim or a witness to the incident to testify or otherwise participate in related judicial proceedings.
4. As used in this section, "dating relationship" means frequent, intimate associations primarily characterized by the expectation of affectional or sexual involvement. The term does not include a casual relationship or an ordinary association between persons in a business or social context.


Added by Laws 1985, p. 2170. Amended by Laws 1989, p. 23; Laws 1995, p. 901; Laws 1997, pp. 1533, 1802; Laws 1999, p. 486.


HISTORICAL AND STATUTORY NOTES 


Laws 1997, c. 434 deleted former subsecs. 4 and 5, which had read:

"4. When a peace officer investigates such a battery, whether or not an arrest is made, he shall prepare and submit a written report of the alleged battery to his supervisor or other person designated by his employer to receive reports regarding similar allegations. He shall include in his report, if applicable:

"(a) His reasons for determining that one of the persons involved in a mutual battery was the primary physical aggressor; and

"(b) Any mitigating circumstances which prevented him from making an arrest pursuant to subsection 1

"and forward a copy of the report to the department of motor vehicles and public safety.

"5. The department shall compile statistics from these reports and make the statistics available as a public record detailing the number of investigations and arrests made pursuant to this section and the nature of any mitigating circumstances which prevented an arrest."

Laws 1997, c. 476, in subsec. 1, inserted "or marriage", inserted ", a person with whom he has had or is having a dating relationship, a person", and substituted "the minor child of any of those persons or his minor child" for "or upon his minor child or a minor child of that person"; in subsec. 2(e), substituted "that may help" for "which helps"; in subsec. 3, inserted "regarding"; in subsec. 4, in the undesignated paragraph following par. (b), substituted "central repository for Nevada records of criminal history" for "department of motor vehicles and public safety"; in subsec. 5, substituted "central repository" for "department"; and added subsec. 6.

Laws 1999, c. 105, effective May 11, 1999, ratified technical corrections to sections of NRS and multiple amendments of sections of NRS, corrected certain effective dates, and made certain other corrections in statutes.
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2C:25-21. Arrest; criminal complaint; seizure of weapons


a. When a person claims to be a victim of domestic violence, and where a law enforcement officer responding to the incident finds probable cause to believe that domestic violence has occurred, the law enforcement officer shall arrest the person who is alleged to be the person who subjected the victim to domestic violence and shall sign a criminal complaint if:
(1) The victim exhibits signs of injury caused by an act of domestic violence;
(2) A warrant is in effect;
(3) There is probable cause to believe that the person has violated N.J.S. 2C:29-9, and there is probable cause to believe that the person has been served with the order alleged to have been violated. If the victim does not have a copy of a purported order, the officer may verify the existence of an order with the appropriate law enforcement agency; or
(4) There is probable cause to believe that a weapon as defined in N.J.S. 2C:39-1 has been involved in the commission of an act of domestic violence.
b. A law enforcement officer may arrest a person; or may sign a criminal complaint against that person, or may do both, where there is probable cause to believe that an act of domestic violence has been committed, but where none of the conditions in subsection a. of this section applies.
c. (1) As used in this section, the word "exhibits" is to be liberally construed to mean any indication that a victim has suffered bodily injury, which shall include physical pain or any impairment of physical condition. Where the victim exhibits no visible sign of injury, but states that an injury has occurred, the officer should consider other relevant factors in determining whether there is probable cause to make an arrest.
(2) In determining which party in a domestic violence incident is the victim where both parties exhibit signs of injury, the officer should consider the comparative extent of the injuries, the history of domestic violence between the parties, if any, and any other relevant factors.
(3) No victim shall be denied relief or arrested or charged under this act with an offense because the victim used reasonable force in self defense against domestic violence by an attacker.
d. (1) In addition to a law enforcement officer's authority to seize any weapon that is contraband, evidence or an instrumentality of crime, a law enforcement officer who has probable cause to believe that an act of domestic violence has been committed may:
(a) question persons present to determine whether there are weapons on the premises; and
(b) upon observing or learning that a weapon is present on the premises, seize any weapon that the officer reasonably believes would expose the victim to a risk of serious bodily injury.
(2) A law enforcement officer shall deliver all weapons seized pursuant to this section to the county prosecutor and shall append an inventory of all seized weapons to the domestic violence report.
(3) Weapons seized in accordance with the above shall be returned to the owner except upon order of the Superior Court. The prosecutor who has possession of the seized weapons may, upon notice to the owner, petition a judge of the Family Part of the Superior Court, Chancery Division, within 45 days of seizure, to obtain title to the seized weapons, or to revoke any and all permits, licenses and other authorizations for the use, possession, or ownership of such weapons pursuant to the law governing such use, possession, or ownership, or may object to the return of the weapons on such grounds as are provided for the initial rejection or later revocation of the authorizations, or on the grounds that the owner is unfit or that the owner poses a threat to the public in general or a person or persons in particular.
A hearing shall be held and a record made thereof within 15 days of the notice provided above. No formal pleading and no filing fee shall be required as a preliminary to such hearing. The hearing shall be summary in nature. Appeals from the results of the hearing shall be to the Superior Court, Appellate Division, in accordance with the law.
If the prosecutor does not institute an action within 45 days of seizure, the seized weapons shall be returned to the owner.
After the hearing the court shall order the return of the firearms, weapons and any authorization papers relating to the seized weapons to the owner if the complaint has been dismissed at the request of the complainant and the prosecutor determines that there is insufficient probable cause to indict; or if the defendant is found not guilty of the charges; or if the court determines that the domestic violence situation no longer exists.
Nothing in this act shall impair the right of the State to retain evidence pending a criminal prosecution. Nor shall any provision of this act be construed to limit the authority of the State or a law enforcement officer to seize, retain or forfeit property pursuant to chapter 64 of Title 2C of the New Jersey Statutes.
If, after the hearing, the court determines that the weapons are not to be returned to the owner, the court may:
(a) With respect to weapons other than firearms, order the prosecutor to dispose of the weapons if the owner does not arrange for the transfer or sale of the weapons to an appropriate person within 60 days; or
(b) Order the revocation of the owner's firearms purchaser identification card or any permit, license or authorization, in which case the court shall order the owner to surrender any firearm seized and all other firearms possessed to the prosecutor and shall order the prosecutor to dispose of the firearms if the owner does not arrange for the sale of the firearms to a registered dealer of the firearms within 60 days; or
(c) Order such other relief as it may deem appropriate. When the court orders the weapons forfeited to the State or the prosecutor is required to dispose of the weapons, the prosecutor shall dispose of the property as provided in N.J.S. 2C:64-6.
(4) A civil suit may be brought to enjoin a wrongful failure to return a seized firearm where the prosecutor refuses to return the weapon after receiving a written request to do so and notice of the owner's intent to bring a civil action pursuant to this section. Failure of the prosecutor to comply with the provisions of this act shall entitle the prevailing party in the civil suit to reasonable costs, including attorney's fees, provided that the court finds that the prosecutor failed to act in good faith in retaining the seized weapon.
(5) No law enforcement officer or agency shall be held liable in any civil action brought by any person for failing to learn of, locate or seize a weapon pursuant to this act, or for returning a seized weapon to its owner.
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§ 140.10 Arrest without a warrant; by police officer; when and where authorized


1. Subject to the provisions of subdivision two, a police officer may arrest a person for:
(a) Any offense when he has reasonable cause to believe that such person has committed such offense in his presence; and
(b) A crime when he has reasonable cause to believe that such person has committed such crime, whether in his presence or otherwise.
2. A police officer may arrest a person for a petty offense, pursuant to subdivision one, only when:
(a) Such offense was committed or believed by him to have been committed within the geographical area of such police officer's employment; and
(b) Such arrest is made in the county in which such offense was committed or believed to have been committed or in an adjoining county; except that the police officer may follow such person in continuous close pursuit, commencing either in the county in which the offense was or is believed to have been committed or in an adjoining county, in and through any county of the state, and may arrest him in any county in which he apprehends him.
3. A police officer may arrest a person for a crime, pursuant to subdivision one, whether or not such crime was committed within the geographical area of such police officer's employment, and he may make such arrest within the state, regardless of the situs of the commission of the crime. In addition, he may, if necessary, pursue such person outside the state and may arrest him in any state the laws of which contain provisions equivalent to those of section 140.55.
4. [Eff. until Sept. 1, 2003, pursuant to L.1994, c. 222, § 59, subd. 2.] Notwithstanding any other provisions of this section, a police officer shall arrest a person, and shall not attempt to reconcile the parties or mediate, where such officer has reasonable cause to believe that:
(a) a felony, other than subdivision three, four, nine or ten of section 155.30 of the penal law, has been committed by such person against a member of the same family or household, as member of the same family or household is defined in subdivision one of section 530.11 of this chapter; or
(b) a duly served order of protection is in effect, or an order of which the respondent or defendant has actual knowledge because he or she was present in court when such order was issued, where the order appears to have been issued by a court of competent jurisdiction of this or another state, territorial or tribal jurisdiction; and
(i) Such order directs that the respondent or defendant stay away from persons on whose behalf the order of protection has been issued and the respondent or defendant committed an act or acts in violation of such "stay away" provision of such order; or
(ii) The respondent or defendant commits a family offense as defined in subdivision one of section eight hundred twelve of the family court act or subdivision one of section 530.11 of this chapter in violation of such order of protection.
The provisions of this subdivision shall apply only to orders of protection issued pursuant to sections two hundred forty and two hundred fifty-two of the domestic relations law, articles four, five, six and eight of the family court act and section 530.12 of this chapter and to orders of protection issued by courts of competent jurisdiction in another state, territorial or tribal jurisdiction. In determining whether reasonable cause exits [FN1] to make an arrest for a violation of an order issued by a court of another state, territorial or tribal jurisdiction, the officer shall consider, among other factors, whether the order, if available, appears to be valid on its face or whether a record of the order exists on the statewide registry of orders of protection and warrants established pursuant to section two hundred twenty-one- a of the executive law or the protection order file maintained by the national crime information center; provided, however, that entry of the order of protection into the statewide registry or the national protection order file shall not be required for enforcement of the order; or
(c) a misdemeanor constituting a family offense, as described in subdivision one of section 530.11 of this chapter and section eight hundred twelve of the family court act, has been committed by such person against such family or household member, unless the victim requests otherwise. The officer shall neither inquire as to whether the victim seeks an arrest of such person nor threaten the arrest of any person for the purpose of discouraging requests for police intervention. Notwithstanding the foregoing, when an officer has reasonable cause to believe that more than one family or household member has committed such a misdemeanor, the officer is not required to arrest each such person. In such circumstances, the officer shall attempt to identify and arrest the primary physical aggressor after considering: (i) the comparative extent of any injuries inflicted by and between the parties; (ii) whether any such person is threatening or has threatened future harm against another party or another family or household member; (iii) whether any such person has a prior history of domestic violence that the officer can reasonably ascertain; and (iv) whether any such person acted defensively to protect himself or herself from injury. The officer shall evaluate each complaint separately to determine who is the primary physical aggressor and shall not base the decision to arrest or not to arrest on the willingness of a person to testify or otherwise participate in a judicial proceeding.
Nothing contained in this subdivision shall be deemed to (a) require the arrest of any person when the officer reasonably believes the person's conduct is justifiable under article thirty-five of title C of the penal law; or (b) restrict or impair the authority of any municipality, political subdivision, or the division of state police from promulgating rules, regulations and policies requiring the arrest of persons in additional circumstances where domestic violence has allegedly occurred.
No cause of action for damages shall arise in favor of any person by reason of any arrest made by a police officer pursuant to this subdivision, except as provided in sections seventeen and eighteen of the public officers law and sections fifty-k, fifty-l, fifty-m and fifty-n of the general municipal law, as appropriate.
5. Upon investigating a report of a crime or offense between members of the same family or household as such terms are defined in section 530.11 of this chapter and section eight hundred twelve of the family court act, a law enforcement officer shall prepare and file a written report of the incident, on a form promulgated pursuant to section eight hundred thirty-seven of the executive law, including statements made by the victim and by any witnesses, and make any additional reports required by local law enforcement policy or regulations. Such report shall be prepared and filed, whether or not an arrest is made as a result of the officers' investigation, and shall be retained by the law enforcement agency for a period of not less than four years. Where the reported incident involved an offense committed against a person who is sixty- five years of age or older a copy of the report required by this subdivision shall be sent to the New York state committee for the coordination of police services to elderly persons established pursuant to section eight hundred forty-four-b of the executive law.
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L.1998, c. 597 legislation

Subd. 4, par. (b), opening par. L.1998, c. 597, § 10, inserted "or she" and inserted "where the order appears to have been issued by a court of competent jurisdiction of this or another state, territorial or tribal jurisdiction".

Subd. 4, par. (b), closing par. L.1998, c. 597, § 10, inserted "and to orders of protection issued by courts of competent jurisdiction in another state, territorial or tribal jurisdiction. In determining whether reasonable cause exits to make an arrest for a violation of an order issued by a court of another state, territorial or tribal jurisdiction, the officer shall consider, among other factors, whether the order, if available, appears to be valid on its face or whether a record of the order exists on the statewide registry of orders of protection and warrants established pursuant to section two hundred twenty-one-a of the executive law or the protection order file maintained by the national crime information center; provided, however, that entry of the order of protection into the statewide registry or the national protection order file shall not be required for enforcement of the order".

L.1997, c. 626 legislation

Subd. 5. L.1997, c. 626, § 1 added the sentence pertaining to an incident involving an offense against a person age 65 or older.

L.1997, c. 4 legislation

Subd. 4. L.1997, c. 4, § 1, in par. (c), rewrote the second sentence, which prior thereto read, "The officer shall not inquire as to whether the victim seeks an arrest of such person", and added the third through fifth sentences; L.1997, c. 4, § 2, in the second paragraph, inserted cl. (a) and the cl. (b) designation.

L.1997, c. 4, §§ 3 and 4 provide:

"§ 3. The division of criminal justice services and the office for the prevention of domestic violence shall promulgate guidelines for police agencies regarding implementation of this act within 180 days of its effective date [Oct. 14, 1997].

"§ 4. This act shall take effect immediately, provided, however, that sections one and two of this act shall take effect 90 days after it shall have become a law and provided further that the amendments to subdivision 4 of section 140.10 of the criminal procedure law made by sections one and two of this act shall not affect the repeal of such subdivision and shall be deemed to be repealed therewith."

L.1996, c. 511 legislation

Subd. 4, par. (a). L.1996, c. 511, § 1, added reference to definition of member of the same family or household; and made technical corrections.

L.1996, c. 511, § 3, provides:

"This act [amending this section and CPL § 530.12] shall take effect 90 days after it shall have become a law [Nov. 6, 1996]; provided, however, the amendments to subdivision 4 of section 140.10 of the criminal procedure law made by section one of this act shall not affect the repeal of such subdivision as provided by section 59 of chapter 222 of the laws of 1994 and shall be deemed repealed therewith."

L.1995, c. 349 legislation

Subd. 4, par. (b), subpar. (ii). L.1995, c. 349, § 4, substituted reference to § 530.11(1) for reference to § 530.12.

L.1995, c. 349, § 7, provides:

"This act [amending this section, CPL 530.11, Judiciary Law § 212, Executive Law § 221-a and Domestic Relations Law §§ 240 and 252] shall take effect immediately [July 28, 1995]; provided, however, the amendments made to subparagraph (ii) of paragraph (b) of subdivision 4 of section 140.10 of the criminal procedure law, made by section four of this act, shall take effect and be deemed repealed on the same date as section 32 of chapter 222 of the laws of 1994 [eff. Jan. 1, 1996; deemed repealed Jan. 1, 2000]."

L.1994, c. 224 legislation

Subd. 4. L.1994, c. 224, § 5-a, eff. July 1, 1995, deleted references to Public Officers Law §§ 17 and 18 and General Municipal Law §§ 50-k, 50-l, 50-m and 50-n, and inserted exception referring to same sections.

Subd. 5. L.1994, c. 224, § 6, eff. Jan. 1, 1995, extended retention of report to 4 years from 3.

L.1994, c. 222 legislation

L.1994, c. 222, § 32, added subd. 4.

L.1994, c. 222, § 32, eff. Jan. 1, 1995, added subd. 5.

L.1994, c. 222, § 59; amended L.1994, c. 224, § 16; L.1995, c. 17, § 1; L.1995, c. 356, § 1; L.1996, c. 533, § 2, eff. Aug. 8, 1996; L.2001, c. 63, pt. H, § 1, eff. June 25, 2001; L.2001, c. 105, pt. F, § 1, eff. July 25, 2001; L.2001, c. 118, pt. GG, § 1, eff. Aug. 3, 2001, provides:

"This act [L.1994, c. 222] shall take effect immediately [June 30, 1994], provided however, that:

"1. sections one through forty-seven [adding CPL 60.46, Executive Law § 214-b, and Family Court Act §§ 814, 815 and 821-a, amending this section, CPL 100.07, 170.55, 530.11 and 530.12, Executive Law §§ 837 and 840, Family Court Act §§ 115, 154-b, 812, 813, 821, 826, 827, 828, 841, 842, 846, 846-a, 847, and Penal Law §§ 120.14 and 215.51 and enacting provisions set out as notes under Family Court Act § 812] and fifty-two through fifty-seven [repealing Family Court Act § 845 and Judiciary Law § 245-a and amending Domestic Relations Law § 252, Family Court Act § 155, Judiciary Law §§ 212 and 216 and Public Health Law § 2803] of this act shall take effect January 1, 1995; and

"2. subdivision 4 of section 140.10 of the criminal procedure law as added by section thirty-two of this act shall take effect January 1, 1996 and shall expire and be deemed repealed on September 1, 2003; and

"3. the plan required by section fifty of this act [adding Executive Law § 221-a] shall be developed by January 1, 1995 and a report thereon shall be submitted to the governor and the legislature on that date. The computerized registry of protection orders shall begin operation on and after October 1, 1995; however, the superintendent of state police shall take necessary steps to promulgate rules and regulations and the superintendent of state police and chief administrator of the courts shall prescribe standardized arrest warrants, order of protection and temporary order of protection forms as required prior to October 1, 1995."

1992 Main Volume


Derivation

Code Crim.Proc.1881 §§ 168, 177, 179, 182-a, 182-b. Said § 177 was amended L.1958, c. 706, § 1; L.1960, c. 942; L.1963, c. 580; L.1967, c. 681, § 37. Said § 182-a was added L.1964, c. 643, § 2; amended L.1965, c. 151; L.1967, c. 681, § 40. Said § 182-b was added L.1968, c. 684.
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2001


Under New York law, as set forth in this section, an officer may make a custodial arrest for any offense committed in his presence (subd. 1). This of course includes Vehicle and Traffic Law offenses. The Supreme Court has held that the Fourth Amendment bar to unreasonable seizure is not violated by custodial arrest and booking of a person for an offense that does not threaten public safety and is punishable by no more than a fine--here a seatbelt violation. Atwater v. City of Lago Vista, 532 U.S. 318, 121 S.Ct. 1536, 149 L.Ed.2d 549 (2001).
The facts in Atwater reveal an horrendous abuse of discretion with respect to the necessity for custodial arrest of a local citizen with no prior offenses and several children in the car. As the Court remarked in its 5-4 majority opinion (121 S.Ct. at 1553):
If we were to derive a rule exclusively to address the uncontested facts of this case, Atwater might well prevail. She was a known and established resident of Lago Vista with no place to hide and no incentive to flee, and common sense says she would almost certainly have buckled up as a condition of driving off with a citation. In her case, the physical incidents of arrest were merely gratuitous humiliations imposed by a police officer who was (at best) exercising extremely poor judgment. Atwater's claim to live free of pointless indignity and confinement clearly outweighs anything the City can raise against it specific to her case.
But the fact remained that probable cause was conceded and the dissent had no quarrel with the majority's scholarly analysis which found no common law precedent for exempting fine-only offenses from custodial arrest, albeit history was inconclusive. Therefore the issue was whether to create a new Fourth Amendment rule to strike some sort of balance. The majority considered various suggestions by Atwater's counsel and found none satisfactory.
The dissent opted for a balancing test to determine reasonableness of a custodial arrest in a fine only situation, opining that the validity should depend upon the state's assertion of the goals to be served by that action, such as the need to abate criminal conduct, verify the offender's identity, and, if the offender poses a flight risk, ensure her appearance at trial, none of which were at issue here (121 S.Ct. 1563). It is important to note however that the issue in this case was limited to custodial arrest for a fine-only offense and the dissent did not deal with arrests for minor offenses punishable by jail time, such as numerous Vehicle and Traffic Law offenses; e.g., speeding. Note too, that even in the fine-only situation the dissent recognized that a custodial arrest may be reasonable--e.g., to verify identification or to assure appearance at trial (121 S.Ct. at 1563).
The question of validity of a custodial arrest for a traffic infraction has not been definitively settled by New York courts. The basic problem for the criminal law involves the search incident to arrest. For, if the custodial arrest is valid, evidence discovered in the search incident will not be suppressed. Research has revealed only one Court of Appeals case directly on point. People v. Howell, 49 N.Y.2d 778, 426 N.Y.S.2d 477, 403 N.E.2d 182 (1980). That case, suppressing a weapon found in a frisk of a suspected reckless driver, appears to hold that, lacking any particular reason for use of a custodial arrest, a summons or appearance ticket should have been utilized.

1999


Paragraph (b) of subdivision four was amended in 1998 to make it clear that orders of protection issued by courts of competent jurisdiction anywhere within the United States are to be enforced in this state. The impetus for this amendment was the federal "Violence Against Women Act" of 1994, which contained a full faith and credit requirement for the orders of other jurisdictions (see 18 U.S.C.A. §§ 2265, 2266).
In addition to conforming amendments made in CPL §§ 530.11, 530.12 and 530.14, as well as in the Family Court Act, Domestic Relations Law and Executive Law, the present legislation also amended Penal Law sections dealing with Menacing (§ 120.14) and Criminal Contempt (§§ 215.51, 215.52) so that violation of these out-of-state orders can be punished in the same manner as a violation of a New York court order.

1997


Subdivision four was amended in 1997 to deal primarily with a problem that has arisen with respect to mandatory arrest in misdemeanor family offense situations. Not infrequently there are cross accusations when the police arrive on the scene and, except where the evidence clearly indicates only one of the parties is the culprit, the police in obedience to the mandatory arrest provision will arrest both parties. Moreover, many domestic disputes actually do involve some culpability on both sides and the mandatory arrest provision has lacked a mechanism that would permit officers to determine which of the disputants is the basic source of the criminal conduct.
An amendment to paragraph (c) relieves the officer of the requirement that each misdemeanor perpetrator in a multi-party dispute be arrested and requires the officer instead to attempt to identify and arrest only the "primary physical aggressor". For guidance in this endeavor, the legislation provides a set of criteria comprised of four factors (I-IV). The statute also instructs the officer to consider culpability of each participant separately and not to base a decision upon the willingness of a person to testify or otherwise participate in a judicial proceeding.
An important additional provision aimed at curbing an undesirable police practice prohibits the officer from threatening to arrest a family or household member for the misdemeanor as a means of discouraging a victim's request for police interference. According to the sponsor's memorandum, police have engaged in this practice as way to circumvent the restriction on asking the victim whether he or she wishes the family or household member arrested.
The undesignated paragraph immediately following paragraph (c) was amended in a manner that applies to all mandatory arrests under this section-- felonies as well as misdemeanors. This amendment relieves the officer of the duty of a mandatory arrest, if the officer reasonably believes the person's conduct would be covered by the defense of justification as defined in the Penal Law.
A separate chapter amended subdivision five to provide a special administrative reporting obligation where the incident involved an offense committed against a person sixty-five years of age or older. The purpose of this amendment is to create a mechanism for collecting data with the object of devising a system to more effectively deal with the problem of elder abuse.

1996


Paragraph (a) of subdivision 4 was amended in 1996 to make it clear that the mandatory arrest requirement applies to all such felonies and not just those where there is concurrent jurisdiction of both the Family Court and a criminal court.
Evidently, there had been confusion stemming from the fact that the term "member of the same family or household" used in paragraph (a) is defined by cross-reference to CPL § 530.11, which also sets forth a listing of concurrent jurisdiction offenses. This caused some to interpret the cross- reference to CPL § 530.11 as a limitation upon the mandatory arrest provisions restricting them to the offenses specified in CPL § 530.11 for concurrent jurisdiction. The legislative intent however was that reference to CPL § 530.11 is solely for the meaning of the term "member of the same family or household" and has no application to the crimes for which arrest is mandatory. Accordingly, the amendment is intended to resolve all doubts.

1995


Subdivision 4 (a) (ii) was amended in 1995 to correct an erroneous cross reference to CPL § 530.12. The provision now correctly refers to CPL § 530.11 (1).
Note also that the effective dates have been changed. The provision now takes effect on January 1, 1996 and sunsets on January 1, 2000.

1994


Subdivisions 4 and 5 were added as components of The Family Protection and Domestic Violence Intervention Act of 1994. The provisions of subdivision 4 however do not become effective until July 1, 1995 and expire on July 1, 1999.
Subdivision 4 is one of the cornerstone provisions of the 1994 act, promulgating for the first time mandatory arrest provisions. Paragraphs (a) and (b) require a police officer to make an arrest whenever there is reasonable cause to believe a person has committed a felony (certain types of larceny excepted) against a member of the same family or household as defined in CPL § 530.11, or when a person has violated an order of protection under certain defined circumstances. And paragraph (c) requires mandatory arrest for any family offense misdemeanor, unless the victim on his or her own volition--without any inquiry by the officer--initiates a request to forego the arrest.
Tacked on to subdivision four are: 1) an administrative provision making it clear that the statutory mandatory arrest requirements do not limit the authority of police agencies to promulgate regulations specifying additional mandatory arrest requirements in family offense situations; and 2) a provision dealing with insulation of police officers from personal civil lawsuit liability and expenses arising from performance of their duties under the mandatory arrest provisions of subdivision 4.
It is to be noted in connection with subdivision 4 that subparagraph (b)(i) requires mandatory arrest for violation of a "stay away" provision of an order of protection (where the violator has notice of the order). If no other offense is committed at the time, the only charge that can be lodged is criminal contempt, as defined in Penal Law §215.50[3], a class A misdemeanor. But since this is not a family offense as defined in CPL § 530.11[1], the officer will have no authority to refrain from making the arrest upon request of the victim (see paragraph [c]). A similar situation also could arise under subparagraph (b)(ii), since in that case the arrest would be required for contempt as well as for a family offense misdemeanor.
New subdivision 5 simply sets forth an administrative requirement for police recordkeeping in relation to family offense investigations.
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The CPL deals with authorization for warrantless arrests by structuring authority under three functional categories that have differing relationships to general enforcement of criminal law: the police; peace officers; and citizens. This section deals with police authority. Section 140.25 deals with peace officer authority and section 140.30 covers citizen arrests.
Provisions regarding authority for a warrantless arrest in the case of police officers and peace officers generally revolve around two factors: (a) whether the offense was committed in the presence of the officer; and (b) geographical jurisdiction.
This section provides that a police officer may arrest a person for any crime on the basis of reasonable cause to believe the person committed the crime; but an arrest for a petty offense can be made only when the officer has reasonable cause to believe it was committed in his presence.
The "reasonable cause" standard in this context is the equivalent of the familiar federal constitutional "probable cause" rubric (see People v. Johnson, 1985, 66 N.Y.2d 398, 402 n. 2, 497 N.Y.S.2d 618, 488 N.E.2d 439)-- i.e., "information which would lead a reasonable person who possesses the same expertise as the officer to conclude under the circumstances that a crime is being or was committed" (e.g., People v. McRay, 1980, 51 N.Y.2d 594, 602, 435 N.Y.S.2d 679, 416 N.E.2d 1015). But caution is required when applying federal precedents to New York cases, as interpretations of the New York Constitution may require a more substantial showing to establish reasonable cause than what will suffice to pass federal constitutional muster. For example, although hearsay will suffice under New York law, this State does not accept the "totality of the circumstances" test of Illinois v. Gates, 1983, 103 S.Ct. 2317, 462 U.S. 213, 76 L.Ed.2d 527, rehearing denied, 104 S.Ct. 33, 463 U.S. 1237, 77 L.Ed.2d 1453, in evaluating information received from informers. New York still follows the two pronged Aguilar-Spinelli test when evaluating hearsay information from an undisclosed informant. People v. Grimminger, 1988, 71 N.Y.2d 635, 529 N.Y.S.2d 55, 524 N.E.2d 409.
Where petty offenses are concerned--violations and traffic infractions (CPL § 1.20[39] )--the CPL does not authorize an arrest based upon a report made to the officer by someone else. The facts and circumstances showing reasonable cause must have occurred in the presence of the officer. Otherwise, the defendant can only be required to answer after a facially sufficient accusatory instrument has been filed to commence a criminal action in a local criminal court. This furnishes a modicum of protection from "irresponsible arrests of presumably innocent citizens" on the basis of unsworn allegations (see People v. Foster, 1961, 10 N.Y.2d 99, 102, 217 N.Y.S.2d 596, 176 N.E.2d 397, reargument denied 11 N.Y.2d 888, 227 N.Y.S.2d 1025, 182 N.E.2d 415, certiorari denied 83 S.Ct. 153, 371 U.S. 881, 9 L.Ed.2d 117.
In considering the petty offense provision, note that there is an important distinction between a requirement that the offense in fact be committed in the presence of the person who makes the arrest--applicable to certain arrests made by peace officers and citizens (see CPL §§ 140.25 [3(a) ], 140.30[1(b) ] )--and the lesser requirement here that a police officer need only have reasonable cause to believe the offense was committed in his presence (subd. 1[a] ). This distinction can be the difference between a lawful and an unlawful arrest. Accordingly, the "reasonable cause to believe" language affords the police officer greater insulation from civil liability (see McLoughlin v. New York Edison Co., 1929, 252 N.Y. 202, 169 N.E. 277) and provides greater insulation from suppression of evidence seized at the time of arrest (cf., People v. Caliente, 1962, 12 N.Y.2d 89, 236 N.Y.S.2d 945, 187 N.E.2d 550). Wholly apart from this, however, it would seem clear that the preferable and more economical course of action for petty offenses would be to refrain from making any arrest at all, where practicable; at least until the defendant has been given an opportunity to appear, and has failed to respond, in compliance with an appearance ticket (see Article 150).
Turning to the question of geographical jurisdiction, the Revision Commission attempted to impose a new system of geographical restrictions upon police officers' warrantless arrest authority, and the first two drafts of the proposed CPL as well as the study bill introduced in 1969 contained extensive provisions detailing the relationship between the geographic area where the crime is committed and the area where an officer could make the arrest, on the basis of the officer's geographical area of employment--i.e. the officer's "bailiwick." None of these, save one, survived the legislative process (for a discussion of the issues and problems, see either Judge Denzer's original 1971 practice commentaries or Judge Bellacosa's 1981 practice commentaries for this section). The only geographical restriction to survive the Legislature was the one in subdivision 2, limiting authority to arrest for a petty offense. Indeed, just to be certain that the prior Commission drafts and proposal did not create any doubt about the matter, a newly drafted subdivision 3 was inserted in the final version, giving police officers everywhere in the state authority to arrest for a crime anywhere within the state--even outside the state under certain circumstances--irrespective of where in the state the crime was committed or where in the state the officer's bailiwick happens to be.
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Arrest Warrant or Summons upon Complaint, see Fed.Rules Cr.Proc. Rule 4, 18 USCA.
Arrests without warrant, 
Bureau of Prisons employees' powers, see 18 USCA § 3050. 
Powers of Federal Bureau of Investigation, see 18 USCA § 3052. 
Powers of marshal and deputies, see 18 USCA § 3053.
Warrant or Summons upon Indictment or Information, see Fed.Rules Cr.Proc. Rule 9, 18 USCA.
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Probable cause for search at scene, search at later time, see Texas v. White, U.S.Tex.1975, 96 S.Ct. 304, 423 U.S. 67, 46 L.Ed.2d 209, rehearing denied 96 S.Ct. 869, 423 U.S. 1081, 47 L.Ed.2d 91, on remand 543 S.W.2d 366.
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Entry to fight fire and to investigate possible arson, see Michigan v. Tyler, U.S.Mich.1978, 98 S.Ct. 1942, 436 U.S. 499, 56 L.Ed.2d 486. Manufacture of controlled substances, use of sense-enhancing technology and thermal imaging to detect growing of marijuana plants within home constitutes a search, see Kyllo v. U.S., 2001, 121 S.Ct. 2038, 533 U.S. 27, 150 L.Ed.2d 94, on remand 258 F.3d 1004. 
Murder scene exemption, see Mincey v. Arizona, U.S.Ariz.1978, 98 S.Ct. 2408, 437 U.S. 385, 57 L.Ed.2d 290. 
Warrantless arrest for felony, consent to search vehicle, see U. S. v. Watson, U.S.Cal.1976, 96 S.Ct. 820, 423 U.S. 411, 46 L.Ed.2d 598, rehearing denied 96 S.Ct. 1488, 424 U.S. 979, 47 L.Ed.2d 750. 
Warrantless search by border patrol of automobiles near border, see Almeida Sanchez v. United States, 1972, 93 S.Ct. 2535, 413 U.S. 266, 37 L.Ed.2d 596. See, also, United States v. Peltier, 1975, 95 S.Ct. 2313, 422 U.S. 531, 45 L.Ed.2d 374, on remand 523 F.2d 1382; Bowen v. United States, 1975, 95 S.Ct. 2569, 422 U.S. 916, 45 L.Ed.2d 641; United States v. Brignoni-Ponce, 1975, 95 S.Ct. 2574, 422 U.S. 873, 45 L.Ed.2d 607; United States v. Ortiz, 1975, 95 S.Ct. 2585, 422 U.S. 891, 45 L.Ed.2d 623.
Warrantless search of luggage and footlockers, see U. S. v. Chadwick, U.S.Mass.1977, 97 S.Ct. 2476, 433 U.S. 1, 53 L.Ed.2d 538.



NOTES OF DECISIONS 


I. GENERALLY 1-20 
II. REASONABLE CAUSE FOR SEARCH AND 
SEIZURE--GENERALLY 21-90 
III. ARTICLES IN PLAIN VIEW 91-130 
IV. CONDUCT OF SUSPECT 131-190 
V. INFORMANTS 191-250 
VI. SEARCH INCIDENTAL TO ARREST 251-313 

I. GENERALLY

<Subdivision Index>

Aliens 10 
Burden of proof 7 
Civil rights claim 5 
Constitutionality 1 
Construction 2 
Effect of illegality 8 
Excessive force 8.5 
Geographical area of employment 9 
Judicial review 6 
Jurisdiction of officer 9 
Law governing 4 
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1. Constitutionality

Fourth Amendment to United States Constitution, made applicable to states by Fourteenth Amendment, prohibits police from making warrantless and nonconsensual entry into suspect's home in order to make routine felony-arrest, and New York statutes which in terms authorized police officers to enter private residence without warrant and with force if necessary to make routine felony-arrest were unconstitutional as inconsistent with Fourth Amendment. Payton v. New York, U.S.N.Y.1980, 100 S.Ct. 1371, 445 U.S. 573, 63 L.Ed.2d 639, on remand 51 N.Y.2d 169, 433 N.Y.S.2d 61, 412 N.E.2d 1288.

This section [Code Crim.Proc. § 177] providing for arrest by a police officer when a felony has in fact been committed, where he has reasonable grounds for believing person to be arrested has committed it, satisfies requirements of U.S.C.A.Const. Amend. 4. U. S. ex rel. Lupo v. Fay, C.A.2 (N.Y.)1964, 332 F.2d 1020, certiorari denied 85 S.Ct. 693, 379 U.S. 983, 13 L.Ed.2d 573.

When underlying facts are not in dispute, whether set of facts within knowledge of officer constituted probable cause for warrantless arrest is question of law under Fourth Amendment and under New York law. Dale v. Kelley, 1995, 908 F.Supp. 125, affirmed 95 F.3d 2.

Seizure of suspect by police must be justified by reasonable suspicion that crime has been, is being or is about to be committed. People v. Roque, 2002, 99 N.Y.2d 50, 751 N.Y.S.2d 165, 780 N.E.2d 976.

Decision of United States Supreme Court in Florida v. J.L., holding that anonymous tip was insufficient to justify investigatory stop without corroborating information, was new rule of law that did not apply retroactively on collateral review of defendant's murder conviction. People v. Breazil, 2002, 191 Misc.2d 817, 744 N.Y.S.2d 818.

Arrest by police officer for misdemeanor or offense not committed in his presence violates no constitutional standard, state or federal. Lurie v. District Attorney of Kings County, 1968, 56 Misc.2d 68, 288 N.Y.S.2d 256.

This section [Code Crim.Proc. § 177] enumerating cases in which arrest without a warrant is authorized is not unconstitutional as an attempt to circumvent U.S.C.A.Const. Amend. 4 by affording police officers an opportunity to search and seize without any sufficient warrant or other basis. People v. Catrambone, 1963, 41 Misc.2d 282, 245 N.Y.S.2d 742.

2. Construction

Since this section [Code Crim.Proc. § 177] relating to right to arrest without a warrant, as later amended, did not expressly declare that amendment should be retroactive, this section [Code Crim.Proc. § 177] must be read and interpreted as it was on date of allegedly illegal arrest prior to the amendment. Pawloski v. State, 1965, 45 Misc.2d 933, 258 N.Y.S.2d 258.

3. Purpose

Legislature in enacting this section [Code Crim.Proc. § 177] was primarily concerned with protection of public from unwarranted or irresponsible arrests and only secondarily with collateral consequences, civil or criminal, to officer who had made a mistake. People v. Roach, 1964, 44 Misc.2d 40, 253 N.Y.S.2d 24.

4. Law governing

Validity of arrest without warrant in New York by state officer, accompanied by investigator of the officer of price administration who had no power of arrest, of one who was thereafter charged with possession of counterfeit gasoline ration coupons, was determinable under this section [Code Crim.Proc. § 177] and [Code Crim.Proc.] § 180. U. S. v. Di Re, U.S.N.Y.1948, 68 S.Ct. 222, 332 U.S. 581, 92 L.Ed. 210.

Validity of warrantless arrest by police officers was governed by state law in absence of federal statute defining requirements. Sams v. New York State Bd. of Parole, 1972, 352 F.Supp. 296.

Search and seizure do not transgress constitutional safeguards if made incident to a lawful arrest and legality of arrest is tested by state law. People v. Lombardi (2 Dept. 1963) 18 A.D.2d 177, 239 N.Y.S.2d 161, affirmed 13 N.Y.2d 1014, 245 N.Y.S.2d 595, 195 N.E.2d 306.

Issuance of uniform traffic ticket is equivalent of "arrest," which police officer can effect for motorist's violation of Vehicle and Traffic Law only if officer has himself witnessed motorist's violation of Law. People v. Genovese, 1992, 156 Misc.2d 569, 593 N.Y.S.2d 925.

5. Civil rights claim

Police officer had qualified immunity from civil rights claim for unlawful arrest, even though he relied on wrong statute, so long as officer had well- grounded belief that probable cause existed for arrest. Wachtler v. County of Herkimer, C.A.2 (N.Y.)1994, 35 F.3d 77.

Police officers were justified in arresting defendant and taking him into custody for transport to police station for processing, based on misdemeanor vehicle and traffic violations, production of out-state driver's license, prior revocation of his in-state driver's license, and operation of uninsured motor vehicle with suspended registration. People v. Shambo (3 Dept. 1994) 208 A.D.2d 1161, 617 N.Y.S.2d 953, appeal denied 85 N.Y.2d 914, 627 N.Y.S.2d 337, 650 N.E.2d 1339.

6. Judicial review

Determination of probable cause for arrest made by Appellate Division involved mixed question of law and fact which, there being support for its conclusion in record, was beyond Court of Appeals' further review. People v. Campbell, 1995, 87 N.Y.2d 855, 638 N.Y.S.2d 598, 661 N.E.2d 1380.

7. Burden of proof

Police did not have probable cause to believe that occupants of stopped vehicle had committed any crime, let alone recently reported robbery of convenience store, where radio dispatch did not mention any vehicle being involved in robbery, nor was there any description of robbers other than two males, one of whom was wearing a mask. People v. Nicodemus (4 Dept. 1998) 247 A.D.2d 833, 669 N.Y.S.2d 98, appeal denied 92 N.Y.2d 858, 677 N.Y.S.2d 88, 699 N.E.2d 448.

Existence of probable cause to arrest must necessarily turn on facts in each individual case. People v. Nicodemus (4 Dept. 1998) 247 A.D.2d 833, 669 N.Y.S.2d 98, appeal denied 92 N.Y.2d 858, 677 N.Y.S.2d 88, 699 N.E.2d 448.

Basis for arresting officer's belief that offense has been committed must not only be reasonable, but it must appear to be at least more probable than not that crime has taken place and that one arrested is its perpetrator. People v. Nicodemus (4 Dept. 1998) 247 A.D.2d 833, 669 N.Y.S.2d 98, appeal denied 92 N.Y.2d 858, 677 N.Y.S.2d 88, 699 N.E.2d 448.

In order to sustain finding that police had probable cause to arrest, evidence must show that they were possessed of information which would lead reasonable person to conclude that it is more probable than not that crime has been committed and that person being arrested is person who committed it; lawful arrest does not require proof to mathematical certainty, or proof beyond reasonable doubt. People v. Radoncic (1 Dept. 1997) 239 A.D.2d 176, 657 N.Y.S.2d 627, appeal denied 90 N.Y.2d 897, 662 N.Y.S.2d 440, 685 N.E.2d 221.

8. Effect of illegality

Illegal arrest without more does not bar a prosecution nor is it a defense to an otherwise valid conviction. People v. Pugach, 1999, 179 Misc.2d 819, 688 N.Y.S.2d 868, leave to appeal denied 93 N.Y.2d 928, 693 N.Y.S.2d 511, 715 N.E.2d 514.

8.5. Excessive force

Officers who "tussled" with arrestee who was resisting restraint did not use excessive force. Harris v. City of New York, 2003, 2003 WL 554745, Unreported. Arrest [image: image8.png]


68(2)

Supervisor of arresting officers could not be held liable to arrestee for officers alleged use of excessive force absent evidence of his personal involvement in misconduct; conclusory allegations of deliberate indifference to prior misconduct were insufficient. Harris v. City of New York, 2003, 2003 WL 554745, Unreported. Civil Rights [image: image9.png]


207(2); Civil Rights [image: image10.png]


242(5)

City could not be held liable for arresting officers alleged use of excessive force absent evidence that harm resulted from municipal policy, custom, or practice. Harris v. City of New York, 2003, 2003 WL 554745, Unreported. Civil Rights [image: image11.png]


206(3)

9. Geographical area of employment

Officer acting outside his jurisdiction was authorized to effect stop of robbery defendant's automobile, where radio transmissions from fire chief who had been following defendant's automobile since shortly after robbery gave officer reasonable cause to believe that occupant of defendant's vehicle had committed crime. People v. Nenni (4 Dept. 2000) 269 A.D.2d 785, 704 N.Y.S.2d 405, leave to appeal denied 95 N.Y.2d 801, 711 N.Y.S.2d 169, 733 N.E.2d 241, error coram nobis denied 285 A.D.2d 997, 727 N.Y.S.2d 373.

Police officers who observed defendant's commission of crime of criminal possession of marihuana in the fifth degree were authorized to arrest defendant even though crime was not committed within the geographical area of their employment. People v. Robinson (4 Dept. 1999) 265 A.D.2d 812, 695 N.Y.S.2d 848.

Town police officer lacked authority to arrest defendant for traffic infractions outside the town, and since the initial stop was tainted, all further evidence obtained as a result thereof was fruit of the poisonous tree, and had to be suppressed. People v. Graham, 2002, 192 Misc.2d 528, 748 N.Y.S.2d 203.

Fact that town court would have jurisdiction of a petty offense committed within 100 yards of town's borders would not support conclusion that police officer employed by the town could make an arrest for such an offense outside the town boundary. People v. Graham, 2002, 192 Misc.2d 528, 748 N.Y.S.2d 203.

10. Aliens

Indictment was invalid despite contention that initial arrest by uniformed town police officer for traffic infractions outside his jurisdiction could be upheld as a citizen's arrest, where the evidence supporting the felony charges in the indictment, and the charge of aggravated unlicensed operation of a motor vehicle in the third degree, was gained as a result of the officer acting in his official capacity as a uniformed police officer. People v. Graham, 2002, 192 Misc.2d 528, 748 N.Y.S.2d 203.

New York state law enforcement officials may make arrests without warrants for criminal violations of the federal Immigration and Nationality Act. However, mere status as an alien, or even as an illegal alien, may only be a civil violation of the Act and thus would not be a sufficient basis for an arrest. Op.Atty.Gen. (Inf.) 2000-1.


II. REASONABLE CAUSE FOR SEARCH AND SEIZURE--GENERALLY

<Subdivision Index>

Accomplices, admissions, confessions or statements 30 
Admissibility of evidence, identification of suspect 45 
Admissions, confessions or statements 
Admissions, confessions or statements - Generally 29 
Admissions, confessions or statements - Accomplices 30 
Appearance and demeanor 
Appearance and demeanor - Generally 31 
Appearance and demeanor - Bulge beneath clothing 31a 
Appearance and demeanor - Intoxication 32 
Appearance and demeanor - Narcotics use 33 
Availability of alternative 26 
Balancing of interests 27 
Bulge beneath clothing, appearance and demeanor 31a 
Burden of proof 28 
Character of neighborhood or locality, likelihood of criminal activity 51 
Clothing, physical description provided police 63 
Collective knowledge of police 
Collective knowledge of police - Generally 34 
Collective knowledge of police - Computer data 35 
Collective knowledge of police - Federal officials 36 
Collective knowledge of police - Knowledge of superior officers 37 
Collective knowledge of police - Other state jurisdictions 38 
Collective knowledge of police - Out-of-state police 39 
Collective knowledge of police - Police files 35 
Collective knowledge of police - Private security 40 
Collective knowledge of police - Radio reports 41 
Collective knowledge of police - Undercover police sources 42 
Composite sketches or photographs, physical description provided police 64 
Computer data, collective knowledge of police 35 
Consent to search or entry 22b 
Crime scene identifications of suspect 46 
Emergency 42a 
Evasive behavior, physical description provided police 65 
Expertise of observing officer 43 
Federal officials, collective knowledge of police 36 
Fingerprint evidence 79 
Good faith, likelihood of criminal activity 52 
Identification of suspect 
Identification of suspect - Generally 44 
Identification of suspect - Admissibility of evidence 45 
Identification of suspect - Crime scene identifications 46 
Identification of suspect - Opportunity to observe 47 
Identification of suspect - Photographs 48 
Identification of suspect - Showups 46 
Identification of suspect - Surveillance tapes 48.5 
Identification of suspect - Time elapsed since incident 49 
Instinct or intuition, likelihood of criminal activity 53 
Intoxication, appearance and demeanor 32 
Justification by results of search, time of justification 72 
Knowledge of superior officers, collective knowledge of police 37 
License plates, motor vehicle description 60 
Likelihood of criminal activity 
Likelihood of criminal activity - Generally 50 
Likelihood of criminal activity - Character of neighborhood or locality 51 
Likelihood of criminal activity - Good faith 52 
Likelihood of criminal activity - Instinct or intuition 53 
Likelihood of criminal activity - Persons responsible 54 
Likelihood of criminal activity - Reasonable belief of officer 55 
Likelihood of criminal activity - Reputation of suspect 56 
Likelihood of criminal activity - Suspicion 57 
Local laws, violation of 22a 
Medical examiner's findings 58 
Mistaken identity 78 
Motives of police 76 
Motor vehicle description 
Motor vehicle description - Generally 59 
Motor vehicle description - License plates 60 
Motor vehicle description - Registration violations 60a 
Motor vehicle description - VIN number 60b 
Multiple witnesses, physical description provided police 66 
Narcotics use, appearance and demeanor 33 
Necessity for probable or reasonable cause 23 
Opportunity to observe 
Opportunity to observe - Identification of suspect 47 
Opportunity to observe - Physical description provided police 67 
Other state jurisdictions, collective knowledge of police 38 
Out-of-state police, collective knowledge of police 39 
Persons entitled to object 73 
Persons responsible, likelihood of criminal activity 54 
Petty offenses 77 
Photographs, identification of suspect 48 
Physical description provided police 
Physical description provided police - Generally 62 
Physical description provided police - Clothing 63 
Physical description provided police - Composite sketches or photographs 
64 
Physical description provided police - Evasive behavior 65 
Physical description provided police - Multiple witnesses 66 
Physical description provided police - Opportunity to observe 67 
Physical description provided police - Radio reports 68 
Physical description provided police - Time elapsed since incident 69 
Police dogs 61 
Police files, collective knowledge of police 35 
Police investigations 70a 
Presumptions 74 
Private security, collective knowledge of police 40 
Question of fact 70 
Radio reports 
Radio reports - Collective knowledge of police 41 
Radio reports - Physical description provided police 68 
Reasonable belief of officer, likelihood of criminal activity 55 
Reasonable, definition of 21 
Reasonable cause 23 
Registration violations, motor vehicle description 60a 
Reputation of suspect, likelihood of criminal activity 56 
Search defined 24 
Searches within residence 22 
Seizure defined 25 
Showups, identification of suspect 46 
Standard defined 21 
Surveillance tapes 48.5 
Suspicion, likelihood of criminal activity 57 
Time elapsed since incident 
Time elapsed since incident - Identification of suspect 49 
Time elapsed since incident - Physical description provided police 69 
Time of justification 
Time of justification - Generally 71 
Time of justification - Justification by results of search 72 
Undercover police sources, collective knowledge of police 42 
VIN number, motor vehicle description 60b 
Weapons 75 

21. Standard defined

"Reasonable cause," as used in this section providing that a police officer may arrest a person for a crime when officer has reasonable cause to believe that such person has committed crime, whether in his presence or otherwise, is substantially the same as "probable cause" within meaning of U.S.C.A.Const. Amend. 4; "probable cause" to arrest exists when an officer has knowledge of facts and circumstances sufficient to warrant a prudent man in believing that an offense is being or has been committed. Greene v. Brown, 1982, 535 F.Supp. 1096.

New York standard of reasonable cause for warrantless arrest is substantially same as federal standard of probable cause. Sams v. New York State Bd. of Parole, 1972, 352 F.Supp. 296.

Quoted words, in Code Crim.Proc. § 177 permitting arrest without warrant if officer has "reasonable cause" for believing that person arrested has committed felony, have same meaning as "probable cause." U. S. ex rel. Eidenmuller v. Fay, 1965, 240 F.Supp. 591, certiorari denied 86 S.Ct. 1592, 384 U.S. 964, 16 L.Ed.2d 675.

Search or seizure may only be sustained under Federal and State Constitutions if made upon probable cause. People v. Landy, 1983, 59 N.Y.2d 369, 465 N.Y.S.2d 857, 452 N.E.2d 1185.

Probable cause to arrest is such grounds as would induce an ordinarily prudent and cautious person, under the circumstances, to believe plaintiff had committed the crime and does not require an awareness of a particular crime, but only that some crime may have been committed. Wallace v. City of Albany (3 Dept. 2001) 283 A.D.2d 872, 725 N.Y.S.2d 728.

Probable cause to arrest requires the existence of facts and circumstances which, when viewed as a whole, would lead a reasonable person possessing the same expertise as the arresting officer to conclude that an offense has been or is being committed and that the defendant committed or is committing that offense. People v. Brown (2 Dept. 1998) 256 A.D.2d 414, 682 N.Y.S.2d 229.

"Reasonable suspicion" justifying officer's investigatory stop of vehicle, is quantum of knowledge sufficient to induce ordinarily prudent and cautious man under the circumstances to believe criminal activity is at hand. People v. Nicodemus (4 Dept. 1998) 247 A.D.2d 833, 669 N.Y.S.2d 98, appeal denied 92 N.Y.2d 858, 677 N.Y.S.2d 88, 699 N.E.2d 448.

22. Searches within residence

Warrantless arrest of defendant by several police officers, who had probable cause for defendant's arrest, was proper, where officers saw defendant, whom they did not know, peeking through window as they approached defendant's home and directed him to come out, and there was no indication that defendant was in any way threatened or saw drawn gun of one officer before he exited home and was placed under arrest. People v. Minley, 1986, 68 N.Y.2d 952, 510 N.Y.S.2d 87, 502 N.E.2d 1002.

Although United States Supreme Court decision providing that Fourth Amendment prohibits police from making warrantless and nonconsensual entry into suspect's home in order to make routine felony-arrest was entitled to retroactive effect, defendant made no allegations of fact or offer of proof demonstrating relevance of that decision to circumstances of his case. People v. Grosfeld, 1983, 58 N.Y.2d 887, 460 N.Y.S.2d 496, 447 N.E.2d 44.

Exigent circumstances did not justify warrantless arrest of robbery defendant in his residence; police were not in hot pursuit of fleeing felon as robbery was more than 21 hours earlier, weapons used in robbery had been recovered, defendant was not armed, and defendant was unaware of police presence and thus was unlikely to escape or destroy evidence. People v. Bloom (4 Dept. 1997) 241 A.D.2d 975, 661 N.Y.S.2d 380, appeal denied 90 N.Y.2d 938, 664 N.Y.S.2d 756, 687 N.E.2d 653.

Police had right to arrest defendant without warrant when he stepped into public hallway; arrest was not rendered improper when defendant voluntarily went back into his private residence. People v. Cahill (2 Dept. 1995) 220 A.D.2d 608, 632 N.Y.S.2d 225, appeal denied 87 N.Y.2d 920, 641 N.Y.S.2d 602, 664 N.E.2d 513.

Warrantless arrest of defendant did not violate Payton, which prohibits police from crossing threshold of suspect's home to effect warrantless arrest absent exigent circumstances or suspect's consent to police entry, as record supported hearing court's finding that defendant voluntarily came to front door of his residence after he was informed that police had arrived to arrest him and that arrest was effectuated in his doorway, and that defendant consented to allow officers to enter his residence while he dressed. People v. Schiavo (2 Dept. 1995) 212 A.D.2d 816, 623 N.Y.S.2d 273, appeal denied 85 N.Y.2d 935, 627 N.Y.S.2d 997, 651 N.E.2d 922, appeal denied 85 N.Y.2d 942, 627 N.Y.S.2d 1004, 651 N.E.2d 929.

Warrantless arrest of defendant on murder charge was proper where police initially encountered defendant in apartment building's public hallway and was not rendered improper by defendant's retreat into his private residence. People v. Jacobo (1 Dept. 1994) 208 A.D.2d 432, 617 N.Y.S.2d 457, appeal denied 84 N.Y.2d 1012, 622 N.Y.S.2d 923, 647 N.E.2d 129.

Police officer was justified in continuing search of defendant's apartment through back bedroom to check for presence of hidden gunmen after warrantless entry justified by exigent circumstances; officer heard gunshots, observed in plain view upon entry drugs and drugs paraphernalia, and saw six people upon entry. People v. Wilson (2 Dept. 1993) 191 A.D.2d 528, 594 N.Y.S.2d 792.

Warrantless police entry into defendant's residence was justified by exigent circumstances when police, monitoring transaction involving police informant, overheard threats directed to informant. People v. Alexander (3 Dept. 1992) 184 A.D.2d 861, 585 N.Y.S.2d 110.

Warrantless arrest of defendant in his apartment was constitutionally impermissible under Payton, and since defendant had not been convicted when the Supreme Court held that Payton should be applied retroactively to all convictions not yet final, it applied to defendant's case, and his motion, insofar as it sought to suppress his statements, would be granted. People v. Anthony (2 Dept. 1983) 93 A.D.2d 892, 461 N.Y.S.2d 399.

Where police officers' warrantless and nonconsensual entry into defendant's bedroom violated Supreme Court holding in Payton v. New York that Fourth Amendment U.S.C.A.Const. Amend. 4 prohibited police from making warrantless and nonconsensual entry into suspect's home in order to make routine felony arrest, and defendant had not yet been convicted of manslaughter in first degree, at time of Supreme Court decision, statements made by defendant after improper entry should have been suppressed and Payton decision applies retroactively. People v. King (2 Dept. 1983) 92 A.D.2d 922, 460 N.Y.S.2d 140, affirmed 61 N.Y.2d 969, 475 N.Y.S.2d 275, 463 N.E.2d 616.

After party arrested told police that he bought substance thought to be metamphetamine from defendant, police had probable cause for warrantless arrest of defendant in his home, notwithstanding decision of Supreme Court prohibiting warrantless arrest in home in absence of exigent circumstances, which decision was not to be given retroactive effect. People v. Rosencrants (3 Dept. 1980) 77 A.D.2d 768, 431 N.Y.S.2d 216.

Decision of the United States Supreme Court in Payton v. New York, holding that the Fourth Amendment proscribes warrantless entry into one's home for the purpose of making a routine arrest, even if grounded on probable cause, in the absence of exigent circumstances, is not to be applied retroactively. People v. Coles, 1980, 104 Misc.2d 333, 428 N.Y.S.2d 412.

22A. Local laws, violation of

There was probable cause to arrest defendant for operating as unlicensed home improvement contractor; evidence established that defendant, using a false name, entered into a contract to provide home improvement services and that defendant was not licensed as a home improvement contractor or employed by a licensed contractor when he entered into the contract. People v. English (2 Dept. 1992) 185 A.D.2d 243, 586 N.Y.S.2d 14.

22B. Consent to search or entry

Consent by defendant's purported live-in girlfriend to a search of defendant's apartment following his arrest justified a warrantless search. People v. Obee (2 Dept. 2002) 299 A.D.2d 426, 749 N.Y.S.2d 559, leave to appeal denied 99 N.Y.2d 584, 755 N.Y.S.2d 720, 785 N.E.2d 742.

Defendant's guest, who had been living in defendant's residence for approximately one week, possessed the requisite degree of authority and control over the premises to voluntarily consent to the police officers' entry into residence. People v. Lewis (4 Dept. 2000) 277 A.D.2d 1010, 716 N.Y.S.2d 204, leave to appeal denied 96 N.Y.2d 736, 722 N.Y.S.2d 803, 745 N.E.2d 1026.

Search of apartment shared by complainant and defendant was based on valid consent, and gun found during such search was admissible at trial on weapons and child endangerment charges, where complainant, who had previously reported to police that defendant had menaced her with a gun, informed police that there was a gun in the apartment, gave gun's precise location, and expressly consented to search of entire apartment. People v. Fayton (1 Dept. 2000) 276 A.D.2d 339, 715 N.Y.S.2d 2, leave to appeal denied 95 N.Y.2d 963, 722 N.Y.S.2d 480, 745 N.E.2d 400, habeas corpus dismissed 2001 WL 694573.

Absent proof in record to substantiate defendant's argument that tenant was in process of being evicted and consequently did not have authority to consent to search apartment, and issue having been resolved in favor of People, police officers lawfully searched apartment based on the authority of a written consent to search executed by the tenant, and thus search did not violate constitutional rights of defendant, who was occasional user of apartment and who was an occupant at time of search. People v. Harris (3 Dept. 2000) 274 A.D.2d 837, 711 N.Y.S.2d 599, leave to appeal denied 95 N.Y.2d 935, 721 N.Y.S.2d 611, 744 N.E.2d 147.

Consent of defendant's wife to police entry into their home validated defendant's warrantless arrest therein. People v. Burnett (4 Dept. 2000) 270 A.D.2d 901, 706 N.Y.S.2d 796, leave to appeal denied 95 N.Y.2d 851.

Wife who shares apartment with her husband has an authority to consent to a warrantless police entry. People v. Cyprien, 1999, 181 Misc.2d 978, 695 N.Y.S.2d 681.

Police may rely in good faith on a family member's apparent authority to consent to enter or search a home. People v. Cyprien, 1999, 181 Misc.2d 978, 695 N.Y.S.2d 681.

Wife sufficiently indicated her consent to allow officers who were responding to domestic abuse complaint to enter her apartment to permit their warrantless entry and arrest of defendant husband for assault and harassment, even though wife did not explicitly tell police that they might enter, but only stated that her husband had slapped her, and even though wife was not in apartment at time, but on lower level of same building. People v. Cyprien, 1999, 181 Misc.2d 978, 695 N.Y.S.2d 681.

Defendant's brother had authority to consent to search of defendant's car; defendant had entrusted vehicle to him. People v. Martinez (4 Dept. 2002) 298 A.D.2d 897, 749 N.Y.S.2d 118, leave to appeal denied 98 N.Y.2d 769, 752 N.Y.S.2d 10, 781 N.E.2d 922, certiorari denied 2003 WL 345245.

23. Necessity for probable or reasonable cause

Under Code Crim.Proc. § 177 a warrantless arrest of person accused of felony is permissible if based on probable cause. U. S. v. Miles, C.A.3 (Pa.)1969, 413 F.2d 34. See, also, People v. Smith, 1976, 88 Misc.2d 590, 388 N.Y.S.2d 221, reversed on other grounds 89 Misc.2d 754, 393 N.Y.S.2d 239, affirmed 44 N.Y.2d 613, 407 N.Y.S.2d 462, 378 N.E.2d 1032; People v. Herskowitz, 1975, 80 Misc.2d 693, 364 N.Y.S.2d 350, affirmed, 51 A.D.2d 1047, 382 N.Y.S.2d 293, affirmed 41 N.Y.2d 1094, 396 N.Y.S.2d 356, 364 N.E.2d 1127; People v. Koenig, 1962, 34 Misc.2d 711, 228 N.Y.S.2d 1012; People v. Colvert, 1962, 33 Misc.2d 714, 226 N.Y.S.2d 750; People v. Brown, 1962, 32 Misc.2d 846, 225 N.Y.S.2d 157.

Evidence in false arrest action against county under New York law supported jury's finding that police officers lacked "probable cause" to arrest plaintiff store customers, transport them to precinct, and hold them in custody for three hours; although store owner's report that plaintiffs were persons depicted in police composite drawings of robbery suspects gave officers reasonable suspicion to initially detain plaintiffs, police did not review available wanted posters to assist in their determination of whether plaintiffs were persons depicted thereon, factual dissimilarities in modus operandi should have indicated that plaintiffs were not robbery suspects, and county did not seek to justify length of detention by introducing evidence of investigative measures that police took. Peterson v. County of Nassau, 1998, 995 F.Supp. 305.

Police officer had probable cause to arrest plaintiffs, members of church who disrupted service, on charge of aggravated disorderly conduct based upon information supplied to him by church members as to events which took place on morning of his investigation, even if police officer did not make any further investigation beyond talking with church members nor ask plaintiffs for their side of story before making arrest. Hahn v. County of Otsego, 1993, 820 F.Supp. 54, affirmed 52 F.3d 310.

So long as police are solicitous of an individual's rights, and carefully delimit the scope of the intrusion, a custodial detention predicated upon reasonable suspicion cannot be termed unreasonable. People v. Wise, 1978, 46 N.Y.2d 321, 413 N.Y.S.2d 334, 385 N.E.2d 1262, on remand 67 A.D.2d 737, 413 N.Y.S.2d 279.

Lacking probable cause to arrest, the police may not lawfully place an individual in custody. Kwok T. v. Mauriello, 1977, 43 N.Y.2d 213, 401 N.Y.S.2d 52, 371 N.E.2d 814.

"Reasonable cause" means probable cause and exists when an officer has knowledge of facts and circumstances sufficient to support a reasonable belief that an offense has been or is being committed. People v. Curry (3 Dept. 2002) 294 A.D.2d 608, 741 N.Y.S.2d 324, leave to appeal denied 98 N.Y.2d 674, 746 N.Y.S.2d 463, 774 N.E.2d 228.

While matters may impair ability to prove guilt beyond a reasonable doubt at trial, they generally have little bearing at preliminary stages where the only relevant concern is whether there is sufficient evidence to show probable cause to believe the defendant committed the crime to support arrest. Wallace v. City of Albany (3 Dept. 2001) 283 A.D.2d 872, 725 N.Y.S.2d 728.

Distinction between arrest and temporary detention is that, as to former, reasonable, innocent person would believe he was being arrested, while, as to latter, same person would understand that he was being briefly detained in order to quickly obtain information either confirming or dispelling officers' suspicion. People v. Robinson (1 Dept. 2001) 282 A.D.2d 75, 728 N.Y.S.2d 421, issued 2001 WL 549474.

Police officer's initial, investigatory stop of robbery suspect ripened into arrest, for which probable cause was required, when suspect was handcuffed, involuntarily transported to police station and placed in barred cell for two to three hours to await lineup. People v. Robinson (1 Dept. 2001) 282 A.D.2d 75, 728 N.Y.S.2d 421, issued 2001 WL 549474.

Presumption of probable cause arose at suppression hearing when arresting officer's testimony established existence of validly-issued and outstanding arrest warrant, and state was not required to produce arrest warrant pursuant to which officer arrested defendant for robbery, where defendant did not challenge reliability of information concerning such warrant which was relayed to arresting officer or validity of warrant. People v. Boone (2 Dept. 2000) 269 A.D.2d 459, 704 N.Y.S.2d 265, leave to appeal denied 95 N.Y.2d 850, 714 N.Y.S.2d 1, 736 N.E.2d 862, on reconsideration 95 N.Y.2d 961, 722 N.Y.S.2d 478, 745 N.E.2d 398.

Testimony of officers who observed defendant engage in sale of controlled substance established probable cause for warrantless arrest despite eyewitness descriptions that seller was three inches taller than defendant and wore Michigan rather than Michigan State hat; exact precision is not required for probable cause. People v. Fincher (3 Dept. 1996) 225 A.D.2d 900, 639 N.Y.S.2d 170, appeal denied 88 N.Y.2d 984, 649 N.Y.S.2d 391, 672 N.E.2d 617, appeal denied 88 N.Y.2d 991, 649 N.Y.S.2d 398, 672 N.E.2d 624, appeal denied 88 N.Y.2d 997, 649 N.Y.S.2d 404, 672 N.E.2d 630.

Police officer's reliance on witness' identification of robbery suspect was reasonable, and thus city met its burden of establishing probable cause for arrest and suspect could not recover for false arrest and imprisonment, or malicious prosecution. Stratton v. City of Albany (3 Dept. 1994) 204 A.D.2d 924, 612 N.Y.S.2d 286.

Police may not seize a suspect, transport him to police station and detain him for custodial interrogation without probable cause. Matter of Ronald C. (4 Dept. 1985) 107 A.D.2d 1053, 486 N.Y.S.2d 575.

Justification for a warrantless arrest is established by showing that the arrest was based on probable cause. Veras v. Truth Verification Corp. (1 Dept. 1982) 87 A.D.2d 381, 451 N.Y.S.2d 761, affirmed 57 N.Y.2d 947, 457 N.Y.S.2d 241, 443 N.E.2d 489.

Standard of probable cause for arrest need not be met before police may make investigative inquiry. People v. Hassele (2 Dept. 1976) 53 A.D.2d 699, 385 N.Y.S.2d 113.

If officer intended to arrest motorist wanted for homicide, and if officer used his authority under Vehicle and Traffic Law § 401 to stop vehicle and demand driver's license and vehicle's certificate of registration for purpose of ascertaining identity of driver and lawfulness of his possession of vehicle, it was unnecessary for officer to have had reasonable cause to arrest the driver or his passenger before he ordered driver of vehicle to stop. People v. Scianno (2 Dept. 1964) 20 A.D.2d 919, 249 N.Y.S.2d 456.

Drug possession defendants were not arrested upon their first confrontation with police, despite seizure of luggage to subject it to canine sniff test and fact defendants were not free to leave, and thus police did not require probable cause to approach defendants. People v. Castro, 1987, 137 Misc.2d 694, 521 N.Y.S.2d 621.

Where reasonableness of a search and seizure is at issue, police conduct must be examined step by step, as each incremental intrusion must find legitimate justification. People v. Westerman, 1984, 123 Misc.2d 680, 474 N.Y.S.2d 914.

Probable cause is required whenever a seizure amounts to more than a stop regardless of purpose of detention. People v. Barnes, 1979, 101 Misc.2d 76, 420 N.Y.S.2d 629.

24. Search defined

Sniffing of outside of crates by police detector dog did not constitute search. People v. Bannister, 1982, 112 Misc.2d 770, 447 N.Y.S.2d 829.

25. Seizure defined

Under New York law, police officer's use of ruse to encourage suspect to accompany officer does not amount to seizure or false arrest. Lauro v. City of New York, 1999, 39 F.Supp.2d 351, reversed and remanded 219 F.3d 202.

In determining whether police have effectuated lawful seizure or arrest requiring probable cause, proper inquiry is what reasonable man, innocent of any crime, would have thought had he been in defendant's position, and not wholly subjective belief of officer or arrestee. Peterson v. County of Nassau, 1998, 995 F.Supp. 305.

Plainclothes police officer's display of shield and holstered weapon to defendant, who appeared to be a perpetrator fleeing a crime, did not constitute a seizure. People v. Leak (1 Dept. 2003) ___ A.D.2d ___, 756 N.Y.S.2d 203. Arrest [image: image12.png]
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Plain clothes officers' command to stop and to show hands, in public setting, with guns holstered, and without any physical restraint on defendant's freedom of movement, was not "seizure." People v. Jenkins (1 Dept. 1994) 209 A.D.2d 164, 617 N.Y.S.2d 766.

Lawful questioning which takes place within close confines of bus and culminates in surrender of contraband is not tantamount to seizure. People v. Morris (1 Dept. 1993) 191 A.D.2d 404, 595 N.Y.S.2d 434, leave to appeal denied 81 N.Y.2d 1077, 601 N.Y.S.2d 597, 619 N.E.2d 675.

Police officers' intrusion constituted de facto arrest for which police lacked probable cause; record disclosed that defendant was ordered out of car at gunpoint and that, when he did not promptly leave car, officer unlocked and opened car door, grabbed defendant by shoulders, and bodily removed him from vehicle. People v. Machuca (4 Dept. 1989) 156 A.D.2d 993, 549 N.Y.S.2d 285.

Defendant was not free to leave during two hours he was detained at police station, but, rather, detention was arrest unsupported by probable cause, where defendant had asked to leave several times and was told that he could not do so, defendant allegedly was held because he might be needed to give companion ride home, and police had no information connecting defendant to crime until they learned, more than two hours after defendant had been detained, that silver was stolen. People v. Rivers (4 Dept. 1987) 129 A.D.2d 983, 514 N.Y.S.2d 292.

Defendant who, after being seized at apartment, was searched, handcuffed and transported to police headquarters, was subject to an arrest that required probable cause. People v. Pittman (2 Dept. 1981) 83 A.D.2d 870, 441 N.Y.S.2d 838, appeal decided 87 A.D.2d 618, 448 N.Y.S.2d 27.

Arresting officer was authorized to stop automobile and demand of its occupants the certificate of registration and other information; the temporary detention pending officer's call to headquarters to determine whether license plate of automobile was on a "hot" list was a proper exercise of police power and did not constitute an arrest; upon being advised by police headquarters that described automobile was a stolen automobile, the officer had probable cause for the arrest. People v. Koposesky (2 Dept. 1966) 25 A.D.2d 777, 269 N.Y.S.2d 484.

Police officer's action in asking defendant to show his hands and inquiring if defendant had a gun did not constitute a stop or seizure of defendant; defendant was at site where shot had been reported fired, officers had not drawn their weapons, only two officers were present, and their commands or questions were short and normal in tone. People v. Pinckny, 2001, 188 Misc.2d 680, 729 N.Y.S.2d 830.

Test for whether police action constitutes stop or seizure of a defendant is whether a reasonable person would have believed, under the circumstances, that the officer's conduct was a significant limitation on his or her freedom. People v. Pinckny, 2001, 188 Misc.2d 680, 729 N.Y.S.2d 830.

26. Availability of alternative

That protection of public may have been accomplished by less intrusive means does not of itself render warrantless search unreasonable. People v. Lypka, 1975, 36 N.Y.2d 210, 366 N.Y.S.2d 622, 326 N.E.2d 294.

That protection of public might, in the abstract have been accomplished by "less intrusive" means, such as posting of guards, does not, by itself, render warrantless search unreasonable. People v. Lypka (4 Dept. 1973) 42 A.D.2d 414, 348 N.Y.S.2d 627, remanded 36 N.Y.2d 210, 366 N.Y.S.2d 622, 326 N.E.2d 294.

27. Balancing of interests

In determining reasonableness of police detention, court considers: (1) whether officer's action was justified at its inception; (2) whether it was reasonably related in scope to circumstances which justified interference in first place; and (3) whether police diligently pursued means of investigation that was likely to confirm or dispel their suspicions quickly, during which time it was necessary to detain defendant. Peterson v. County of Nassau, 1998, 995 F.Supp. 305.

In determining reasonableness of intrusion occasioned by search, it should be tested by balancing the need to search against the invasion which the search entails. People v. Kuhn, 1973, 33 N.Y.2d 203, 351 N.Y.S.2d 649, 306 N.E.2d 777.

Whether or not particular search or seizure is to be considered reasonable requires weighing government's interest in detection and apprehension of criminals against encroachment involved with respect to individual's right to privacy and personal security. People v. Lanahan (3 Dept. 1982) 89 A.D.2d 629, 452 N.Y.S.2d 918.

Whether a particular search or seizure is reasonable depends upon weighing of government's interest in detection and apprehension of criminals against encroachment involved with respect to individual's right to privacy and personal security; court must consider whether police action was justified and whether that action was reasonably related in scope to circumstances which rendered its initiation permissible. People v. Williams (1 Dept. 1981) 79 A.D.2d 147, 436 N.Y.S.2d 15.

In determining reasonableness of a search and seizure, what is required is balancing of two societal interests, law enforcement on the one hand and individual privacy and personal inviolability on the other. People v. Bruce (1 Dept. 1980) 78 A.D.2d 169, 434 N.Y.S.2d 338.

Ultimate determination of whether officer had "reasonable suspicion" to search involves striking balance between public interest, coupled with reasonableness and appropriateness of the official action, and individual's right to personal security free from arbitrary interference of police officers. People v. Duncan (2 Dept. 1980) 75 A.D.2d 823, 427 N.Y.S.2d 472.

28. Burden of proof

For purposes of New York law, that warrantless arrest is illegal if police do not have "reasonable cause" to believe that arrestee had committed crime, "reasonable cause" is equivalent to constitutional "probable cause" standard. Howard v. Schoberle, 1995, 907 F.Supp. 671.

Defendant's pretrial motion to suppress lineup identification as the fruit of an unlawful arrest cast burden on prosecution to come forward with evidence establishing probable cause for the arrest. People v. Dodt, 1984, 61 N.Y.2d 408, 474 N.Y.S.2d 441, 462 N.E.2d 1159.

While there are circumstances which make the requirement of obtaining a search warrant either unwise or impractical, the burden of justifying a warrantless search is placed squarely on the law enforcement agency that seeks to apply the exception of exigent circumstances; in other words, the people who seek exemption from constitutional mandate must show that the exigencies of the situation made that course imperative. Kwok T. v. Mauriello, 1977, 43 N.Y.2d 213, 401 N.Y.S.2d 52, 371 N.E.2d 814.

The people have the burden of showing probable cause both in obtaining a search warrant and in sustaining legality of search made, without the warrant, as incident to an arrest. People v. Malinsky, 1965, 15 N.Y.2d 86, 262 N.Y.S.2d 65, 209 N.E.2d 694, motion withdrawn 16 N.Y.2d 834, 263 N.Y.S.2d 1026, 210 N.E.2d 466, on remand 52 Misc.2d 717, 278 N.Y.S.2d 15.

When validity of warrantless arrest is challenged, presumption of probable cause disappears, and the People bear burden of coming forward with evidence showing that it was supported by probable cause. People v. Chaney (3 Dept. 1998) 253 A.D.2d 562, 686 N.Y.S.2d 871.

People have burden of proving that a warrantless entry into an individual's home falls within the emergency doctrine exception. People v. Lenart (2 Dept. 1983) 91 A.D.2d 132, 457 N.Y.S.2d 878.

Where defendant contends that he was victim of unconstitutional search and seizure, prosecution has burden of production, requiring that it come forward with evidence of the legality of the police action in the first instance, but burden of proof remains with the defendant to show that his constitutional rights were violated. People v. Sanders (2 Dept. 1980) 79 A.D.2d 688, 433 N.Y.S.2d 854.

Where police officers named officer who obtained arrest warrant and specified local criminal court which issued warrant and testified that defendant was taken into custody by virtue of arrest warrant and where defendant did not challenge validity of warrant or question facts upon which it was issued, burden of showing legality of police officers' action in arresting defendant and searching his person was satisfactorily met by prosecution without prosecution producing actual arrest warrant. People v. Szczepanik (3 Dept. 1976) 55 A.D.2d 702, 389 N.Y.S.2d 149.

Defendant had burden of demonstrating illegality of search which led to discovery of substance which resulted in prosecution of defendant for attempted criminal possession of a dangerous drug in the fourth degree. People v. Rivera (1 Dept. 1975) 48 A.D.2d 305, 369 N.Y.S.2d 2.

Those seeking an exception from rule that searches conducted outside judicial process, without prior approval by judge or magistrate, are per se unreasonable, have burden of showing that exigencies of situation made the search imperative. People v. Martin (4 Dept. 1975) 48 A.D.2d 213, 368 N.Y.S.2d 342.

Person who claims to be aggrieved by an illegal search and seizure has the burden of proof, but the People must always show that police conduct was reasonable, and are put to the burden of going forward to show the legality of the police conduct in the first instance. People v. Pepitone (1 Dept. 1975) 48 A.D.2d 135, 368 N.Y.S.2d 181, affirmed 39 N.Y.2d 907, 386 N.Y.S.2d 401, 352 N.E.2d 588.

Ordinarily, a defendant bears burden of showing the legality of a search, but where it is alleged that search was consensual, burden of proof rests heavily upon the People to establish the voluntariness of the waiver of basic constitutional rights. People v. Gorsline (3 Dept. 1975) 47 A.D.2d 273, 365 N.Y.S.2d 926.

Prosecution bore burden of showing that consent to search was not coerced and that there was a voluntary relinquishment of a known right. People v. Johnson (3 Dept. 1973) 41 A.D.2d 997, 343 N.Y.S.2d 904.

Presumption of probable cause to arrest on part of officer receiving a communication from another officer disappears once a challenge is mounted to arresting officer's conduct and People must then demonstrate that sender of information, possessed requisite probable cause to act. Dennis v. State, 1982, 113 Misc.2d 540, 449 N.Y.S.2d 602, affirmed 96 A.D.2d 1143, 467 N.Y.S.2d 737.

29. Admissions, confessions or statements--Generally

Police officers had probable cause to arrest defendant, where defendant made detailed and inculpatory admissions in response to their questioning. People v. Ralston (4 Dept. 2003) ___ A.D.2d ___, 2003 WL 1440258. Arrest [image: image13.png]
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Defendant's statement that he was carrying a stolen VCR that he purchased from a burglar provided probable cause for his arrest. People v. D'Agostino (4 Dept. 1999) 265 A.D.2d 923, 696 N.Y.S.2d 322, leave to appeal denied 94 N.Y.2d 861, 704 N.Y.S.2d 537, 725 N.E.2d 1099.

Probable cause existed as matter of law for warrantless arrest of former county employee on charges of computer trespass and tampering with public records, thus precluding her claims for false arrest and malicious prosecution; plaintiff's own admissions and other unrefuted evidence established that she had deleted computer files from county's system, both before and after her access code was deactivated. Saunders v. County of Washington (3 Dept. 1998) 255 A.D.2d 788, 680 N.Y.S.2d 743.

New York police officers who went to foreign state to question defendant had probable cause to arrest defendant after defendant admitted his participation in New York robbery-homicide. People v. Mebert (2 Dept. 1993) 194 A.D.2d 809, 599 N.Y.S.2d 938, leave to appeal denied 82 N.Y.2d 722, 602 N.Y.S.2d 820, 622 N.E.2d 321, error coram nobis denied 240 A.D.2d 682, 659 N.Y.S.2d 1014.

Probable cause existed to arrest defendant for assaulting his infant son since infant's injuries were manifestly criminal and since circumstances suggested that the beatings had taken place recently in apartment to which defendant was connected not only by his presence in bedroom when detectives arrived, but by an earlier statement that he tried to resuscitate the infant. People v. Benjamin (1 Dept. 1990) 161 A.D.2d 254, 554 N.Y.S.2d 902, appeal denied 76 N.Y.2d 852, 560 N.Y.S.2d 992, 561 N.E.2d 892.

There was probable cause to arrest defendant in connection with murder and robbery of cab driver, where defendant had made statement in telephone calls which placed himself at the scene and admitted to being involved in the robbery, though he claimed his wife did the shooting, and other persons had provided statements indicating that defendant and his wife had left together with intention to rob someone and that defendant later had possession of radio taken from the victim's cab. People v. Walker (2 Dept. 1988) 143 A.D.2d 784, 533 N.Y.S.2d 484, appeal denied 73 N.Y.2d 984, 540 N.Y.S.2d 1018, 538 N.E.2d 370, on reconsideration, appeal denied 73 N.Y.2d 1023, 541 N.Y.S.2d 778, 539 N.E.2d 606, error coram nobis denied 226 A.D.2d 749, 642 N.Y.S.2d 537, appeal dismissed 88 N.Y.2d 887, 645 N.Y.S.2d 462, 668 N.E.2d 433, certiorari denied 117 S.Ct. 127, 136 L.Ed.2d 77.

Police had probable cause to arrest defendant for criminal possession of weapon; police officer, who was defendant's girl friend, reported that defendant was behaving erratically and that a gun was missing from police officer's home, shortly before gun was discovered missing, defendant appeared at police headquarters in agitated state wearing bullet proof vest and demanded to be arrested, and at time gun was reported missing, police received 911 report that someone had called television station to warn that there was to be shooting on street on which police officer lived. People v. LeGrand (4 Dept. 1988) 142 A.D.2d 977, 530 N.Y.S.2d 396, appeal denied 73 N.Y.2d 893, 538 N.Y.S.2d 805, 535 N.E.2d 1345.

Information known to plain clothes police officer was sufficient to constitute probable cause for defendant's arrest, once defendant admitted, in response to police officer's legitimate inquiry, that he was carrying "hot" typewriter in plastic bag, and police officer observed single glove on defendant's right hand and blood on his bare hand and crutches. People v. Daniels (2 Dept. 1986) 122 A.D.2d 154, 504 N.Y.S.2d 534.

Sworn statements of three witnesses implicating defendant in murder established probable cause for defendant's arrest; two witnesses stated that defendant had admitted his participation in crime to them, and third stated that one of defendant's accomplices had implicated both defendant and himself. People v. Frye (2 Dept. 1985) 113 A.D.2d 843, 493 N.Y.S.2d 508, appeal denied 66 N.Y.2d 919, 498 N.Y.S.2d 1033, 489 N.E.2d 778.

Statements made to police officers, who had lawfully entered apartment, by brother of defendant's girl friend that defendant had a gun in his pocket provided reasonable suspicion for pat-down of defendant which confirmed that allegation and established probable cause for his arrest; police were not obligated, under such circumstances, to obtain an arrest warrant prior to taking defendant into custody. People v. Lewis (2 Dept. 1985) 108 A.D.2d 872, 485 N.Y.S.2d 367.

Once defendant, subsequently charged with murder, furnished police with conflicting inculpatory statements, probable cause existed to arrest defendant, and his subsequent videotaped statement, made after readvisement of Miranda rights and after defendant's waiver of those rights, was admissible. People v. Oates (2 Dept. 1984) 104 A.D.2d 907, 480 N.Y.S.2d 518.

Police had probable cause to arrest defendant for deviate sexual conduct with four-year-old stepdaughter where police, acting upon complaint by infant victim's mother, who was defendant's wife, commenced investigation by interviewing defendant and arrested defendant only after defendant's admission to acts for which he was prosecuted. People v. Ellis (3 Dept. 1981) 83 A.D.2d 652, 442 N.Y.S.2d 184.

Where defendant was observed loading three plastic bags and a footlocker into trunk of his automobile only 60 feet from officers' line of sight, observation was made in conjunction with information from reliable informant that, within three days previously, he had noticed two large plastic bags full of marijuana at address and had been told by an occupant thereof that more was being obtained, and defendant himself stated to one of officers that there was no use in executing a warrant for search of house since marijuana was in trunk of automobile, officers had probable cause for believing that trunk of automobile contained contraband and, considering vehicle's mobility, to conduct a warrantless search thereof. People v. Mule (4 Dept. 1975) 46 A.D.2d 414, 362 N.Y.S.2d 649.

Statements made by defendant, a 17-year-old, en route to police station, to which he voluntarily consented to going, were not given in violation of his constitutional rights nor were statements made at police station, which were made after police had probable cause to arrest on basis of statements made en route to station. People v. Coker, 1980, 103 Misc.2d 703, 427 N.Y.S.2d 141.

A conversation together with otherwise equivocal behavior may raise level of inference from suspicion to probable cause for arrest. People v. Clark, 1980, 103 Misc.2d 498, 426 N.Y.S.2d 692.

Sufficient proof was adduced in prosecution for burglary and larceny to constitute "probable cause" for arrest of defendant where automobile seen by witness at scene of burglary answered description of suspicious vehicle noted by patrolman who took its license number, same automobile was seen by witness
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2935.032 DOMESTIC VIOLENCE ARREST POLICIES


(A) Not later than ninety days after the effective date of this section, each agency, instrumentality, or political subdivision that is served by any peace officer described in division (B)(1) of section 2935.03 of the Revised Code shall adopt, in accordance with division (E) of this section, written policies, written procedures implementing the policies, and other written procedures for the peace officers who serve it to follow in implementing division (B)(3) of section 2935.03 of the Revised Code and for their appropriate response to each report of an alleged incident of the offense of domestic violence or an alleged incident of the offense of violating a protection order or consent agreement. The policies and procedures shall conform to and be consistent with the provisions of divisions (B)(1) and (B)(3) of section 2935.03 of the Revised Code and divisions (B) to (D) of this section. Each policy adopted under this division shall include, but not be limited to, all of the following:
(1) Provisions specifying that, if a peace officer who serves the agency, instrumentality, or political subdivision responds to an alleged incident of the offense of domestic violence, an alleged incident of the offense of violating a protection order or consent agreement, or an alleged incident of any other offense, both of the following apply:
(a) If the officer determines that there are reasonable grounds to believe that a person knowingly caused serious physical harm to another or knowingly caused or attempted to cause physical harm to another by means of a deadly weapon or dangerous ordnance, as defined in section 2923.11 of the Revised Code, then, regardless of whether the victim of the offense was a family or household member of the offender, the officer shall treat the incident as felonious assault, shall consider the offender to have committed and the victim to have been the victim of felonious assault, shall consider the offense that was committed to have been felonious assault in determining the manner in which the offender should be treated, and shall comply with whichever of the following is applicable:
(i) Unless the officer has reasonable cause to believe that, during the incident, the offender who committed the felonious assault and one or more other persons committed offenses against each other, the officer shall arrest the offender who committed the felonious assault pursuant to section 2935.03 of the Revised Code and shall detain him pursuant to that section until a warrant can be obtained, and the arrest shall be for felonious assault.
(ii) If the officer has reasonable cause to believe that, during the incident, the offender who committed the felonious assault and one or more other persons committed offenses against each other, the officer shall determine in accordance with division (B)(3)(d) of section 2935.03 of the Revised Code which of those persons is the primary physical aggressor. If the offender who committed the felonious assault is the primary physical aggressor, the officer shall arrest that offender for felonious assault pursuant to section 2935.03 of the Revised Code and shall detain him pursuant to that section until a warrant can be obtained, and the officer is not required to arrest but may arrest pursuant to section 2935.03 of the Revised Code any other person who committed an offense but who is not the primary physical aggressor. If the offender who committed the felonious assault is not the primary physical aggressor, the officer is not required to arrest that offender or any other person who committed an offense during the incident but may arrest any of them pursuant to section 2935.03 of the Revised Code and detain them pursuant to that section until a warrant can be obtained.
(b) If the officer determines that there are reasonable grounds to believe that a person, while under the influence of sudden passion or in a sudden fit of rage, either of which is brought on by serious provocation occasioned by the victim that is reasonably sufficient to incite the person into using deadly force, knowingly caused serious physical harm to another or knowingly caused or attempted to cause physical harm to another by means of a deadly weapon or dangerous ordnance, as defined in section 2923.11 of the Revised Code, then, regardless of whether the victim of the offense was a family or household member of the offender, the officer shall treat the incident as aggravated assault, shall consider the offender to have committed and the victim to have been the victim of aggravated assault, shall consider the offense that was committed to have been aggravated assault in determining the manner in which the offender should be treated, and shall comply with whichever of the following is applicable:
(i) Unless the officer has reasonable cause to believe that, during the incident, the offender who committed the aggravated assault and one or more other persons committed offenses against each other, the officer shall arrest the offender who committed the aggravated assault pursuant to section 2935.03 of the Revised Code and shall detain him pursuant to that section until a warrant can be obtained, and the arrest shall be for aggravated assault.
(ii) If the officer has reasonable cause to believe that, during the incident, the offender who committed the aggravated assault and one or more other persons committed offenses against each other, the officer shall determine in accordance with division (B)(3)(d) of section 2935.03 of the Revised Code which of those persons is the primary physical aggressor. If the offender who committed the aggravated assault is the primary physical aggressor, the officer shall arrest that offender for aggravated assault pursuant to section 2935.03 of the Revised Code and shall detain him pursuant to that section until a warrant can be obtained, and the officer is not required to arrest but may arrest pursuant to section 2935.03 of the Revised Code any other person who committed an offense but who is not the primary physical aggressor. If the offender who committed the aggravated assault is not the primary physical aggressor, the officer is not required to arrest that offender or any other person who committed an offense during the incident but may arrest any of them pursuant to section 2935.03 of the Revised Code and detain them pursuant to that section until a warrant can be obtained.
(2) Provisions requiring the peace officers who serve the agency, instrumentality, or political subdivision to do all of the following:
(a) Respond without undue delay to a report of an alleged incident of the offense of domestic violence or the offense of domestic violence or the offense of violating a protection order or consent agreement;
(b) If the alleged offender has been granted pretrial release from custody on a prior charge of the offense of domestic violence or the offense of violating a protection order or consent agreement and has violated one or more conditions of that pretrial release, document the facts and circumstances of the violation in the report to the law enforcement agency he serves that he makes pursuant to division (D) of this section;
(c) Separate the victim of the offense of domestic violence or the offense of violating a protection order or consent agreement and the alleged offender, conduct separate interviews with the victim and the alleged offender in separate locations, and take a written statement from the victim that indicates the frequency and severity of any prior incidents of physical abuse of the victim by the alleged offender, the number of times the victim has called peace officers for assistance, and the disposition of those calls, if known;
(d) Comply with divisions (B)(1) and (B)(3) of section 2935.03 of the Revised Code and with divisions (B), (C), and (D) of this section.
(3) Sanctions to be imposed upon a peace officer who serves the agency, instrumentality, or political subdivision and who fails to comply with any provision in the policy or with division (B)(1) or (B)(3) of section 2935.03 of the Revised Code or division (B), (C), or (D) of this section.
(4) Examples of reasons that a peace officer may consider for not arresting and detaining until a warrant can be obtained a person who allegedly committed the offense of domestic violence or the offense of violating a protection order or consent agreement when it is the preferred course of action in this state that the officer arrest the alleged offender, as described in division (B)(3)(b) of section 2935.03 of the Revised Code.
(B)(1) Nothing in this section or in division (B)(1) or (B)(3) of section 2935.03 of the Revised Code precludes an agency, instrumentality, or political subdivision that is served by any peace officer described in division (B)(1) of section 2935.03 of the Revised Code from including in the policy it adopts under division (A) of this section either of the following types of provisions:
(a) A provision that requires the peace officers who serve it, if they have reasonable grounds to believe that the offense of domestic violence or the offense of violating a protection order or consent agreement has been committed within the limits of the jurisdiction of the agency, instrumentality, or political subdivision and reasonable cause to believe that a particular person committed the offense, to arrest the alleged offender;
(b) A provision that does not require the peace officers who serve it, if they have reasonable grounds to believe that the offense of domestic violence or the offense of violating a protection order or consent agreement has been committed within the limits of the jurisdiction of the agency, instrumentality, or political subdivision and reasonable cause to believe that a particular person committed the offense, to arrest the alleged offender, but that grants the officers less discretion in those circumstances in deciding whether to arrest the alleged offender than peace officers are granted by divisions (B)(1) and (B)(3) of section 2935.03 of the Revised Code.
(2) If an agency, instrumentality, or political subdivision that is served by any peace officer described in division (B)(1) of section 2935.03 of the Revised Code includes in the policy it adopts under division (A) of this section a provision of the type described in division (B)(1)(a) or (b) of this section, the peace officers who serve the agency, instrumentality, or political subdivision shall comply with the provision in making arrests authorized under division (B)(1) of section 2935.03 of the Revised Code.
(C) When a peace officer described in division (B)(1) of section 2935.03 of the Revised Code investigates a report of an alleged incident of the offense of domestic violence or an alleged incident of the offense of violating a protection order or consent agreement, the officer shall do all of the following:
(1) Complete a domestic violence report in accordance with division (D) of this section;
(2) Advise the victim of the availability of a temporary protection order pursuant to section 2919.26 of the Revised Code or a protection order or consent agreement pursuant to section 3113.31 of the Revised Code;
(3) Give the victim the officer's name, the officer's badge number if the officer has a badge and the badge has a number, the report number for the incident if a report number is available at the time of the officer's investigation, a telephone number that the victim can call for information about the case, the telephone number of a domestic violence shelter in the area, and information on any local victim advocate program.
(D) A peace officer who investigates a report of an alleged incident of the offense of domestic violence or an alleged incident of the offense of violating a protection order or consent agreement shall make a written report of the incident whether or not an arrest is made. The report shall document the officer's observations of the victim and the alleged offender, any visible injuries of the victim or alleged offender, any weapons at the scene, the actions of the alleged offender, any statements made by the victim or witnesses, and any other significant facts or circumstances. If the officer does not arrest and detain until a warrant can be obtained a person who allegedly committed the offense of domestic violence or the offense of violating a protection order or consent agreement when it is the preferred course of action in this state pursuant to division (B)(3)(b) of section 2935.03 of the Revised Code that the alleged offender be arrested, the officer must articulate in the report a clear statement of his reasons for not arresting and detaining that alleged offender until a warrant can be obtained. The officer shall submit the written report to the law enforcement agency to which he has been appointed, employed, or elected.
(E) Each agency, instrumentality, or political subdivision that is required to adopt policies and procedures under division (A) of this section shall adopt those policies and procedures in conjunction and consultation with shelters in the community for victims of domestic violence and private organizations, law enforcement agencies, and other public agencies in the community that have expertise in the recognition and handling of domestic violence cases.
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133.055. Criminal citation; exception for domestic disturbance; notice of rights.


(1) A peace officer may issue a criminal citation to a person if the peace officer has probable cause to believe that the person has committed a misdemeanor or has committed any felony that is subject to misdemeanor treatment under ORS 161.705. The peace officer shall deliver a copy of the criminal citation to the person. The criminal citation shall require the person to appear at the court of the magistrate before whom the person would be taken pursuant to ORS 133.450 if the person were arrested for the offense.
(2)(a) Notwithstanding the provisions of subsection (1) of this section, when a peace officer responds to an incident of domestic disturbance and has probable cause to believe that an assault has occurred between family or household members, as defined in ORS 107.705, or to believe that one such person has placed the other in fear of imminent serious physical injury, the officer shall arrest and take into custody the alleged assailant or potential assailant.
(b) When the peace officer makes an arrest under paragraph (a) of this subsection, the peace officer is not required to arrest both persons.
(c) When a peace officer makes an arrest under paragraph (a) of this subsection, the peace officer shall make every effort to determine who is the assailant or potential assailant by considering, among other factors:
(A) The comparative extent of the injuries inflicted or the seriousness of threats creating a fear of physical injury;
(B) If reasonably ascertainable, the history of domestic violence between the persons involved;
(C) Whether any alleged crime was committed in self-defense; and
(D) The potential for future assaults.
(3) Whenever any peace officer has reason to believe that a family or household member, as defined in ORS 107.705, has been abused as defined in ORS 107.705 or that an elderly or disabled person has been abused as defined in ORS 124.005, that officer shall use all reasonable means to prevent further abuse, including advising each person of the availability of a shelter or other services in the community and giving each person immediate notice of the legal rights and remedies available. The notice shall consist of handing each person a copy of the following statement:

______________________________________________________________________________ 
IF YOU ARE THE VICTIM OF DOMESTIC VIOLENCE, you can ask the district attorney to file a criminal complaint. You also have the right to go to the circuit court and file a petition requesting any of the following orders for relief: (a) An order restraining your attacker from abusing you; (b) an order directing your attacker to leave your household; (c) an order preventing your attacker from entering your residence, school, business or place of employment; (d) an order awarding you or the other parent custody of or parenting time with a minor child or children; (e) an order restraining your attacker from molesting or interfering with minor children in your custody; (f) an order awarding you other relief the court considers necessary to provide for your or your children's safety, including emergency monetary assistance. Such orders are enforceable in every state.
You may also request an order awarding support for minor children in your care or for your support if the other party has a legal obligation to support you or your children.
You also have the right to sue for losses suffered as a result of the abuse, including medical and moving expenses, loss of earnings or support, and other out-of-pocket expenses for injuries sustained and damage to your property. This can be done without an attorney in small claims court if the total amount claimed is under $3,500.
Similar relief may also be available in tribal courts.
For further information you may contact: ___.

______________________________________________________________________________ 

(1969 c. 244 § 2; 1977 c. 845 § 1; 1981 c. 779 § 1; 1991 c. 303 § 1; 1995 c. 666 § 23; 1997 c. 707 § 28; 1999 c. 617 § 1; 1999 c. 738 § 8; 1999 c. 1051 § 54)
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12-29-3 Law enforcement officers -- Duties and immunity. 


(a) The primary duty of law enforcement officers when responding to a domestic violence situation is to enforce the laws allegedly violated and to protect the victim.
(b)(1) When a law enforcement officer responds to a domestic violence situation and has probable cause to believe that a crime has been committed, the officer shall exercise arrest powers pursuant to §§ 12-7-3 and 12-7-4; provided, that the officer shall arrest and take into custody the alleged perpetrator of the crime when the officer has probable cause to believe that any of the following acts has occurred:
(i) A felonious assault;
(ii) An assault which has resulted in bodily injury to the victim, whether or not the injury is observable by the responding officer;
(iii) Physical action which was intended to cause another person reasonably to fear imminent serious bodily injury or death. "Bodily injury" means physical pain, illness, or an impairment of physical condition; or
(iv) Violation of a protective order and the violator has previous knowledge of the order and the terms of it;
(v) Violation of a no-contact order issued pursuant to § 12-29-4.
(2) The decision to arrest and charge shall not:
(i) Be dependent on the specific consent of the victim;
(ii) Consider the relationship of the parties; or
(iii) Be based solely on a request by the victim.
(3) An arrest without warrant made under this section shall be made within twenty-four (24) hours of the alleged crime.
(4) If an arrest without warrant cannot be made pursuant to this section, the officer shall advise the victim of the right to file a criminal complaint and shall seek a warrant for arrest if there is probable cause to do so.
(c)(1) When more than one family or household member involved in a domestic violence incident states a complaint, the officer shall investigate each complaint to determine whether there is probable cause to believe a crime has been committed. The officer shall not dismiss the incident by presuming two (2) party guilt.
(2) When the officer has probable cause to believe that family or household members have assaulted each other, the officer is not required to arrest both persons. The officer shall arrest the person whom the officer believes to be the primary physical aggressor.
(d) A law enforcement officer shall not be held liable for false arrest in any civil action, for an arrest based on probable cause or for enforcement in good faith of a court order issued pursuant to this chapter or pursuant to § 15-5-19, chapter 15 of title 15, or chapter 8.1 of title 8.
(e) It shall be the responsibility of the law enforcement officer at the scene of a domestic violence incident to provide immediate assistance to the victim. This assistance shall include, but not be limited to:
(1) Assisting the victim to obtain medical treatment if treatment is required, including transportation to an emergency medical treatment facility;
(2) Giving the victim notice of her or his right to obtain a protective order in family court pursuant to chapter 15 of title 15 or district court pursuant to chapter 8.1 of title 8 as appropriate according to the relationship of the parties. This notice shall be provided by handing the victim a copy of the following statement written in English, Portuguese, Spanish, Cambodian, Hmong, Laotian, Vietnamese, and French and by reading the notice to that person when possible:
"If you are in need of medical treatment, you have the right to have the officer present drive you to the nearest hospital or otherwise assist you.
"If you believe that police protection is needed for your physical safety, you have the right to have the officer present remain at the scene until you and your children can leave or until your safety is otherwise obtained.
"You have the right to file a criminal complaint with the responding officer or your local police department if the officer has not arrested the perpetrator.
"Married/blood relatives/children in common. If your attacker is your spouse, former spouse, person to whom you are related by blood or marriage, or if you are not married to your attacker, but have a child in common, you have the right to go to family court and ask the court to issue:
(i) An order restraining your attacker from abusing you or your minor child;
(ii) An order awarding you exclusive use of your domicile; and
(iii) An order awarding you custody of your minor child(ren).
"Unmarried. If you are not married or related to your attacker, but have resided with him or her within the past three (3) years, or you or your attacker are in or have been in a substantive dating or engagement relationship within the past six (6) months, you have the right to go to district court and request:
(i) An order restraining your attacker from abusing you; and
(ii) An order directing your attacker to leave your household, unless he or she has the sole legal interest in the household;"
(3) Informing the victim of available services; and
(4) In cases where the officer has determined that no cause exists for an arrest, assistance shall also include:
(i) Remaining at the scene as long as there is danger to the safety of the person or until the person is able to leave the dwelling. The officer shall transport the person if no reasonable transportation is available; and
(ii) Informing the person that she or he has the right to file a criminal complaint with the responding officer or the local police department.
(f) An officer responding to a domestic violence call shall complete a domestic violence report pursuant to § 12-29-8.
(g)(1) It shall be the responsibility of the attorney general to develop a model Uniform Policy for Police Response to Domestic Violence which is consistent with the provisions of this section. This written policy shall be developed after conferring with the staff of the department of human services' domestic violence unit and with the council on domestic violence and shall be made available to any law enforcement agency.
(2) Each law enforcement agency shall develop a Policy for Police Response to Domestic Violence which is consistent with the Uniform Policy for Police Response to Domestic Violence developed by the attorney general and shall file a copy of the policy with the attorney general within sixty (60) days of receiving the model policy.


History of Section. 

P.L. 1988, ch. 539, § 6; P.L. 1993, ch. 404, § 1; P.L. 1994, ch. 314, § 1; P.L. 2000, ch. 109, § 20.
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§ 16-25-70. Warrantless arrest or search; admissibility of evidence.


(A) A law enforcement officer may arrest, with or without a warrant, a person at the person's place of residence or elsewhere if the officer has probable cause to believe that the person is committing or has freshly committed a misdemeanor or felony under the provisions of Section 16-25-20, 16-25-50, or 16-25-65 even if the act did not take place in the presence of the officer. The officer may, if necessary, verify the existence of an order of protection by telephone or radio communication with the appropriate law enforcement agency.
(B) A law enforcement officer must arrest, with or without a warrant, a person at the person's place of residence or elsewhere if physical manifestations of injury to the alleged victim are present and the officer has probable cause to believe that the person is committing or has freshly committed a misdemeanor or felony under the provisions of Section 16-25-20, 16-25-50, or 16-25-65 even if the act did not take place in the presence of the officer. The officer may, if necessary, verify the existence of an order of protection by telephone or radio communication with the appropriate law enforcement agency.
(C) In effecting a warrantless arrest under this section, a law enforcement officer may enter the residence of the person to be arrested in order to effect the arrest where the officer has probable cause to believe that the action is reasonably necessary to prevent physical harm or danger to a family or household member.
(D) If a law enforcement officer receives conflicting complaints of domestic or family violence from two or more household members involving an incident of domestic or family violence, the officer must evaluate each complaint separately to determine who was the primary aggressor. If the officer determines that one person was the primary physical aggressor, the officer must not arrest the other person accused of having committed domestic or family violence. In determining whether a person is the primary aggressor, the officer must consider:
(1) prior complaints of domestic or family violence;
(2) the relative severity of the injuries inflicted on each person taking into account injuries alleged which may not be easily visible at the time of the investigation;
(3) the likelihood of future injury to each person;
(4) whether one of the persons acted in self-defense; and
(5) household member accounts regarding the history of domestic violence.
(E) A law enforcement officer must not threaten, suggest, or otherwise indicate the possible arrest of all parties to discourage a party's requests for intervention by law enforcement.
(F) A law enforcement officer who arrests two or more persons for a crime involving domestic or family violence must include the grounds for arresting both parties in the written incident report and must include a statement in the report that the officer attempted to determine which party was the primary aggressor pursuant to this section and was unable to make a determination based upon the evidence available at the time of the arrest.
(G) When two or more household members are charged with a crime involving domestic or family violence arising from the same incident and the court finds that one party was the primary aggressor pursuant to this section, the court, if appropriate, may dismiss charges against the other party or parties.
(H) Evidence discovered as a result of a warrantless search administered pursuant to a complaint filed under this article is admissible in a court of law:
(1) if it is found:
(a) in plain view of a law enforcement officer in a room in which the officer is interviewing, detaining, or pursuing a suspect; or
(b) pursuant to a search incident to a lawful arrest for a violation of this article or for a violation of Chapter 3, Title 16; or
(2) if it is evidence of a violation of this article.
An officer may arrest and file criminal charges against a suspect for any offense that arises from evidence discovered pursuant to this section.
Unless otherwise provided for in this section, no evidence of a crime found as a result of a warrantless search administered pursuant to a complaint filed under this article is admissible in any court of law.
(I) In addition to the protections granted to the law enforcement officer and law enforcement agency under the South Carolina Tort Claims Act, a law enforcement officer is not liable for an act, omission, or exercise of discretion under this section unless the act, omission, or exercise of discretion constitutes gross negligence, recklessness, wilfulness, or wantonness.


HISTORY: 1984 Act No. 484, § 1; 1994 Act No. 519, § 1; 1995 Act No. 83, § 61; 1997 Act No. 120, § 3. 

HISTORY: Amended by 2002 Act No. 329, § 4, eff June 18, 2002.

EFFECT OF AMENDMENT--


The 2002 amendment, in subsections (A) and (B), substituted "law enforcement agency" for "police department"; in subsection (D), substituted "must" for "shall" in two places; in subsection (E), inserted "a party's" and deleted "by a party" following "enforcement"; and rewrote subsection (H).
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23A-3-2.1 Circumstances permitting warrantless arrests.


Unless the provisions of § 22-18-5 apply, a law enforcement officer shall arrest and take into custody, pending release on bail, personal recognizance, or court order, a person, without a warrant, if the officer has probable cause to believe that:
(1) An order has been issued under chapter 25-10 protecting the victim and the terms of the order prohibiting acts or threats of abuse or excluding the person from a residence have been violated; or
(2) The person is eighteen years or older and within the preceding twenty- four hours has assaulted:
(a) That person's spouse;
(b) That person's former spouse;
(c) The mother or father of that person's child; or
(d) Any person eighteen years of age or older with whom that person resides or has formerly resided;
and the officer believes:
(a) An aggravated assault has occurred;
(b) An assault has occurred which has resulted in bodily injury to the victim, whether the injury is observable by the responding officer or not; or
(c) An attempt by physical menace has been made to put another in fear of imminent serious bodily harm.


Source: SL 1989, ch 207, § 1; 1996, ch 153; 1998, ch 146, § 1; 2001, ch 119, § 1.


NOTES, REFERENCES, AND ANNOTATIONS



Amendments.
The 2001 amendment, in subdivision (2), substituted "twenty-four hours" for "four hours."

Construction with Miranda.
Because this section mandates the arrest of the instigator of domestic violence, and the arresting officer has an obligation to get both sides of the story before making the arrest, defendant's statement to the officer's question "What happened tonight?" was not made while defendant was in custody for Miranda purposes and was improperly suppressed. State v. Herting, 2000 SD 12, 604 NW 2d 863.

Probable Cause Not Found.
Probable cause did not exist for a warrantless arrest under this section, where the victim's boyfriend raped and stabbed her after he earlier had assaulted her, but the police officers were unaware that the victim and boyfriend formerly had resided together and the victim falsely told the officers she had not been assaulted after the first attack. Walther v. KPKA Meadowlands Ltd. Partnership, 1998 SD 78, 581 NW 2d 527.

Opinions of Attorney General.
An arrest is mandatory under subdivision (2) of this section, if the statutory prerequisites have been met, Opinion No. 90-18.
The mandatory arrest provisions of this section require arrest if a determination of probable cause has been made within four hours of an assault, regardless of when the arrest is actually made, Opinion No. 90-18.
Using the Doctrine of the Last Antecedent, an arrest is mandatory if the law enforcement officer has probable cause to believe the person to be arrested is 18 years old or older and if the law enforcement officer has probable cause to believe that, within the last four hours, the person to be arrested has assaulted his spouse, former spouse, or a person 18 years old or older with whom the person resides or has formerly resided, Opinion No. 90-18.

S D C L § 23A-3-2.1
SD ST § 23A-3-2.1

Utah Code
Title 30 -- Husband and Wife
Chapter 06 -- Cohabitant Abuse Act
77-36-2.2. Powers and duties of law enforcement officers to arrest. 
(1) The primary duty of law enforcement officers responding to a domestic violence call is to protect the victim and enforce the law.
(2) (a) In addition to the arrest powers described in Section 77-7-2, when a peace officer responds to a domestic violence call and has probable cause to believe that an act of domestic violence has been committed, the peace officer shall arrest without a warrant or issue a citation to any person that he has probable cause to believe has committed an act of domestic violence.
(b) If the peace officer has probable cause to believe that there will be continued violence against the alleged victim, or if there is evidence that the perpetrator has either recently caused serious bodily injury or used a dangerous weapon in the domestic violence offense, the officer shall arrest and take the alleged perpetrator into custody, and may not utilize the option of issuing a citation under this section. For purposes of this section "serious bodily injury" and "dangerous weapon" mean the same as those terms are defined in Section 76-1-601.
(c) If a peace officer does not immediately exercise arrest powers or initiate criminal proceedings by citation or otherwise, he shall notify the victim of his or her right to initiate a criminal proceeding and of the importance of preserving evidence, in accordance with the requirements of Section 77-36-2.1.
(3) If a law enforcement officer receives complaints of domestic violence from two or more opposing persons, the officer shall evaluate each complaint separately to determine who the predominant aggressor was. If the officer determines that one person was the predominant physical aggressor, the officer need not arrest the other person alleged to have committed domestic violence. In determining who the predominant aggressor was, the officer shall consider:
(a) any prior complaints of domestic violence;
(b) the relative severity of injuries inflicted on each person;
(c) the likelihood of future injury to each of the parties; and
(d) whether one of the parties acted in self defense. 
(4) A law enforcement officer may not threaten, suggest, or otherwise indicate the possible arrest of all parties in order to discourage any party's request for intervention by law enforcement.
(5) (a) A law enforcement officer who does not make an arrest after investigating a complaint of domestic violence, or who arrests two or more parties, shall submit a detailed, written report specifying the grounds for not arresting or for arresting both parties.
(b) A law enforcement officer who does not make an arrest shall notify the victim of his or her right to initiate a criminal proceeding and of the importance of preserving evidence.
(6) (a) A law enforcement officer responding to a complaint of domestic violence shall prepare an incident report that includes the officer's disposition of the case.
(b) That report shall be made available to the victim, upon request, at no cost.
(c) The law enforcement agency shall forward a copy of the incident report to the appropriate prosecuting attorney within five days after the complaint of domestic violence occurred.
(7) Each law enforcement agency shall, as soon as practicable, make a written record and maintain records of all incidents of domestic violence reported to it, and shall be identified by a law enforcement agency code for domestic violence. 
History: C. 1953, 77-36-2.2, enacted by L. 1995, ch. 300, § 19; 1998, ch. 105, §
Va. Code Ann. § 19.2-81.3
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§ 19.2-81.3. Arrest without a warrant authorized in cases of assault and battery against a family or household member and stalking and for violations of protective orders; procedure, etc.


A. Any law-enforcement officer, as defined in § 19.2-81, may arrest without a warrant for an alleged violation of §§ 18.2-57.2, 18.2-60.4 or § 16.1-253.2 regardless of whether such violation was committed in his presence, if such arrest is based on probable cause or upon personal observations or the reasonable complaint of a person who observed the alleged offense or upon personal investigation.
B. A law-enforcement officer having probable cause to believe that a violation of § 18.2-57.2 or § 16.1-253.2 has occurred shall arrest and take into custody the person he has probable cause to believe, based on the totality of the circumstances, was the primary physical aggressor unless there are special circumstances which would dictate a course of action other than an arrest.
C. Regardless of whether an arrest is made, the officer shall file a written report with his department, which shall state whether any arrests were made, and if so, the number of arrests, specifically including any incident in which he has probable cause to believe family abuse has occurred, and, where required, including a complete statement in writing that there are special circumstances that would dictate a course of action other than an arrest. The officer shall provide the allegedly abused person, both orally and in writing, information regarding the legal and community resources available to the allegedly abused person. Upon request of the allegedly abused person, the department shall make a summary of the report available to the allegedly abused person.
D. In every case in which a law-enforcement officer makes an arrest under this section, he shall petition for an emergency protective order as authorized in § 16.1-253.4 when the person arrested and taken into custody is brought before the magistrate, except if the person arrested is a minor, a petition for an emergency protective order shall not be required. Regardless of whether an arrest is made, if the officer has probable cause to believe that a danger of acts of family abuse exists, the law-enforcement officer shall seek an emergency protective order under § 16.1-253.4, except if the suspected abuser is a minor, a petition for an emergency protective order shall not be required.
E. A law-enforcement officer investigating any complaint of family abuse, including but not limited to assault and battery against a family or household member shall, upon request, transport, or arrange for the transportation of an abused person to a hospital, safe shelter, or magistrate. Any local law- enforcement agency may adopt a policy requiring an officer to transport or arrange for transportation of an abused person as provided in this subsection.
F. The definition of "family or household member" in § 16.1-228 applies to this section.
G. As used in this section, a "law-enforcement officer" means (i) any full- time or part-time employee of a police department or sheriff's office which is part of or administered by the Commonwealth or any political subdivision thereof and who is responsible for the prevention and detection of crime and the enforcement of the penal, traffic or highway laws of this Commonwealth and (ii) any member of an auxiliary police force established pursuant to subsection B of § 15.2-1731. Part-time employees are compensated officers who are not full-time employees as defined by the employing police department or sheriff's office.


Acts 1991, c. 715; Acts 1992, c. 886 Acts 1995, c. 413; Acts 1995, c. 433; Acts 1996, c. 866, eff. July 1, 1997; Acts 1997, c. 603; Acts 1998, c. 569; Acts 1999, c. 697; Acts 1999, c. 721; Acts 1999, c. 807. 

Amended by Acts 2002, c. 810; Acts 2002, c. 818.

<General Materials (GM) - References, Annotations, or Tables>
HISTORICAL AND STATUTORY NOTES 


Acts 1998, c. 569, in subsec. A, inserted "18.2-60.4"; in subsec. B, deleted "a violation of" preceding "§ 16.1-253.2"; and in subsec. G, in the first sentence, substituted "15.2-1731" for "15.1-159.2".

Acts 1999, c. 697 and 721, rewrote subsec. F, which previously read:

"As used in this section, 'family or household member' means (i) the person's spouse, whether or not he or she resides in the same home with the person; (ii) the person's former spouse, whether or not he or she resides in the same home with the person; (iii) the person's parents, stepparents, children, stepchildren, brothers and sisters, grandparents and grandchildren who reside in the same home with the person; (iv) the person's mother-in-law, father-in- law, sons-in-law, daughters-in-law, brothers-in-law and sisters-in-law who reside in the same home with the person; (v) any person who has a child in common with the defendant, whether or not the person and that person have been married or have resided together at any time; or (vi) any individual who cohabits or who, within the previous twelve months, cohabited with the person, and any children of either of them then residing in the same home with the defendant."

Acts 1999, c. 807, in subsec. D, first sentence, added "except if the person arrested is a minor, a petition for an emergency protective order shall not be required", and in the second sentence, added "except if the suspected abuser is a minor, a petition for an emergency protective order shall not be required".

Acts 2002, cc. 810 and 818 made identical amendments to this section, and rewrote subsec. C, and in subsec. E changed "may" to "shall" following "household member". Prior thereto, subsec. C read:

"C. Regardless of whether an arrest is made, the officer shall file a written report with his department of any incident in which he has probable cause to believe family abuse has occurred, including, where required, a statement in writing that there are special circumstances which would dictate a course of action other than an arrest. Upon request of the allegedly abused person, the department shall make a summary of the report available to the allegedly abused person. The officer shall also provide the allegedly abused person, both orally and in writing, information regarding the legal and community resources available to the allegedly abused person."

Acts 2002, cc. 810 and 818, provided in the second and third enactments:

"2. That the Supreme Court shall establish reasonable judicial training regarding domestic violence and the resources available for victims in the Commonwealth of Virginia.

"3. That the Commonwealth Attorney's Services Council shall provide training to attorneys for the Commonwealth regarding the prosecution of domestic violence cases."



CROSS REFERENCES 


Emergency protective orders, copy of order to be filed with report required by this section, see § 16.1-253.4.
Protective order registry established, see § 52-45.
Protective order registry, maintenance and access, see § 19.2-387.1.
Statewide Facilitator for Victims of Domestic Violence, see § 2.2-515.1.
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Procedural Justice: Tempering the State's Response to Domestic Violence. Epstein, 43 Wm & Mary L. Rev. 1843 (2002).
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63.4(5). 
Westlaw Key Number Search: 35k63.4(5). 
Encyclopedias 
C.J.S. Arrest §§ 19 to 20.


NOTES OF DECISIONS 


Arrest without a warrant 1 
Special circumstances 2 

1. Arrest without a warrant

An officer is neither permitted to make an arrest without a warrant under § 19.2-81.3(A) nor required to make an arrest under § 19.2-81.3(B) if the officer has probable cause to believe that a person has committed an assault but not a battery. 1997 Op.Atty.Gen., Nov. 13, 1997.

Police officer had probable cause to arrest defendant based on his girlfriend's report that he had assaulted her and officer's observation of bleeding scratches on girlfriend's neck under Virginia law allowing warrantless arrest of person alleged to have committed assault or battery against family or household member, despite girlfriend's later recantation. U.S. v. Brooks, 2001, 7 Fed.Appx. 248, 2001 WL 378301, Unreported, certiorari denied 122 S.Ct. 261, 534 U.S. 916, 151 L.Ed.2d 191. 
Arrest [image: image16.png]


63.4(7.1)
, 
63.4(13)


2. Special circumstances

Victims' Services Section of Department of Criminal Justice Services is the appropriate agency to determine what constitutes special circumstances dictating course of action other than arrest in matters involving family violence. 2001 Op.Atty.Gen., June 27, 2001.

Va. Code Ann. § 19.2-81.3
VA ST § 19.2-81.3
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10.31.100. Arrest without warrant


A police officer having probable cause to believe that a person has committed or is committing a felony shall have the authority to arrest the person without a warrant. A police officer may arrest a person without a warrant for committing a misdemeanor or gross misdemeanor only when the offense is committed in the presence of the officer, except as provided in subsections (1) through (10) of this section.
(1) Any police officer having probable cause to believe that a person has committed or is committing a misdemeanor or gross misdemeanor, involving physical harm or threats of harm to any person or property or the unlawful taking of property or involving the use or possession of cannabis, or involving the acquisition, possession, or consumption of alcohol by a person under the age of twenty-one years under RCW 66.44.270, or involving criminal trespass under RCW 9A.52.070 or 9A.52.080, shall have the authority to arrest the person.
(2) A police officer shall arrest and take into custody, pending release on bail, personal recognizance, or court order, a person without a warrant when the officer has probable cause to believe that:
(a) An order has been issued of which the person has knowledge under RCW 26.44.063, or chapter 10.99, 26.09, 26.10, 26.26, 26.50, or 74.34 RCW restraining the person and the person has violated the terms of the order restraining the person from acts or threats of violence, or restraining the person from going onto the grounds of or entering a residence, workplace, school, or day care, or prohibiting the person from knowingly coming within, or knowingly remaining within, a specified distance of a location or, in the case of an order issued under RCW 26.44.063, imposing any other restrictions or conditions upon the person; or
(b) A foreign protection order, as defined in RCW 26.52.010, has been issued of which the person under restraint has knowledge and the person under restraint has violated a provision of the foreign protection order prohibiting the person under restraint from contacting or communicating with another person, or excluding the person under restraint from a residence, workplace, school, or day care, or prohibiting the person from knowingly coming within, or knowingly remaining within, a specified distance of a location, or a violation of any provision for which the foreign protection order specifically indicates that a violation will be a crime; or
(c) The person is sixteen years or older and within the preceding four hours has assaulted a family or household member as defined in RCW 10.99.020 and the officer believes: (i) A felonious assault has occurred; (ii) an assault has occurred which has resulted in bodily injury to the victim, whether the injury is observable by the responding officer or not; or (iii) that any physical action has occurred which was intended to cause another person reasonably to fear imminent serious bodily injury or death. Bodily injury means physical pain, illness, or an impairment of physical condition. When the officer has probable cause to believe that family or household members have assaulted each other, the officer is not required to arrest both persons. The officer shall arrest the person whom the officer believes to be the primary physical aggressor. In making this determination, the officer shall make every reasonable effort to consider: (i) The intent to protect victims of domestic violence under RCW 10.99.010; (ii) the comparative extent of injuries inflicted or serious threats creating fear of physical injury; and (iii) the history of domestic violence between the persons involved.
(3) Any police officer having probable cause to believe that a person has committed or is committing a violation of any of the following traffic laws shall have the authority to arrest the person:
(a) RCW 46.52.010, relating to duty on striking an unattended car or other property;
(b) RCW 46.52.020, relating to duty in case of injury to or death of a person or damage to an attended vehicle;
(c) RCW 46.61.500 or 46.61.530, relating to reckless driving or racing of vehicles;
(d) RCW 46.61.502 or 46.61.504, relating to persons under the influence of intoxicating liquor or drugs;
(e) RCW 46.20.342, relating to driving a motor vehicle while operator's license is suspended or revoked;
(f) RCW 46.61.5249, relating to operating a motor vehicle in a negligent manner.
(4) A law enforcement officer investigating at the scene of a motor vehicle accident may arrest the driver of a motor vehicle involved in the accident if the officer has probable cause to believe that the driver has committed in connection with the accident a violation of any traffic law or regulation.
(5) Any police officer having probable cause to believe that a person has committed or is committing a violation of RCW 79A.60.040 shall have the authority to arrest the person.
(6) An officer may act upon the request of a law enforcement officer in whose presence a traffic infraction was committed, to stop, detain, arrest, or issue a notice of traffic infraction to the driver who is believed to have committed the infraction. The request by the witnessing officer shall give an officer the authority to take appropriate action under the laws of the state of Washington.
(7) Any police officer having probable cause to believe that a person has committed or is committing any act of indecent exposure, as defined in RCW 9A.88.010, may arrest the person.
(8) A police officer may arrest and take into custody, pending release on bail, personal recognizance, or court order, a person without a warrant when the officer has probable cause to believe that an order has been issued of which the person has knowledge under chapter 10.14 RCW and the person has violated the terms of that order.
(9) Any police officer having probable cause to believe that a person has, within twenty-four hours of the alleged violation, committed a violation of RCW 9A.50.020 may arrest such person.
(10) A police officer having probable cause to believe that a person illegally possesses or illegally has possessed a firearm or other dangerous weapon on private or public elementary or secondary school premises shall have the authority to arrest the person.
For purposes of this subsection, the term "firearm" has the meaning defined in RCW 9.41.010 and the term "dangerous weapon" has the meaning defined in RCW 9.41.250 and 9.41.280(1)(c) through (e).
(11) Except as specifically provided in subsections (2), (3), (4), and (6) of this section, nothing in this section extends or otherwise affects the powers of arrest prescribed in Title 46 RCW.
(12) No police officer may be held criminally or civilly liable for making an arrest pursuant to RCW 10.31.100 (2) or (8) if the police officer acts in good faith and without malice.
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<General Materials (GM) - References, Annotations, or Tables>
HISTORICAL AND STATUTORY NOTES 


Application--2000 c 119: See note following RCW 26.50.021.

Short title--Severability--1999 c 184: See RCW 26.52.900 and 26.52.902.

Severability--1995 c 246: See note following RCW 26.50.010.

Effective date--1995 c 184: "This act shall take effect January 1, 1996. Prior to that date, law enforcement agencies, prosecuting authorities, and local governments are encouraged to develop and adopt arrest and charging guidelines regarding criminal trespass." [1995 c 184 § 2.]

Severability--Effective date--1993 c 128: See RCW 9A.50.901 and 9A.50.902.

Severability--1987 c 280: See RCW 10.14.900.

Effective date--Severability--1984 c 263: See RCW 26.50.901, 26.50.902.

Laws 1979, Ex.Sess., ch. 28, § 1, rewrote the section, which previously read:

"Any police officer having information to support a reasonable belief that a person has committed or is committing a misdemeanor or gross misdemeanor, involving physical harm or threats of harm to any person or property or the unlawful taking of property or involving the use or possession of cannabis shall have the authority to arrest said persons: Provided, That nothing herein shall extend or otherwise affect the powers of arrest prescribed in chapter 46 RCW."

Laws 1980, ch. 148, § 8, in subsec. (2)(d), substituted "46.61.502 or 46.61.504" for "46.61.506".

Laws 1981, ch. 106, § 1, inserted a subd. (2)(e) [now (3)(e) ]; and relettered a former subd. (2)(e) as (2)(f) [now (3)(f) ].

Laws 1984, ch. 263, § 19, in the introductory paragraph, in the second sentence, substituted "(4)" for "(3)"; inserted new subsec. (2); and redesignated former subsecs. (2) and (3) as (3) and (4).

Laws 1985, ch. 267, § 3, inserted subsec. (5), and renumbered former subsecs. (5) and (6) as (6) and (7).

Laws 1985, ch. 303, § 9, in subsec. (2)(b), inserted "is eighteen years or older and", substituted "a person eighteen years or older" for "other person" and added language following "or has formerly resided".

Laws 1987, ch. 66, § 1, in the introductory paragraph, near the end of the second sentence, substituted the reference to subsec. (8) for a reference to subsec. (5); in subsec. (5), substituted the reference to RCW 88.02.095 for a reference to 88.02.025; inserted a subsec. (6), relating to traffic infractions; renumbered former subsecs. (6) and (7) as (7) and (8); then, in subsec. (7) [now subsec. (9)], inserted the reference to subsec. (6).

Laws 1987, ch. 154, § 1, near the end of subsec. (1), inserted ", or involving the acquisition, possession, or consumption of alcohol by a person under the age of twenty-one years under RCW 66.44.270"; and, in subsec. (5), substituted the reference to RCW 88.02.095 for a reference to RCW 88.02.025.

Laws 1987, ch. 277, § 2, in the introductory paragraph, near the end of the second sentence, substituted a reference to subsec. (6) for a reference to subsec. (5); in subsec. (5), substituted the reference to RCW 88.02.095 for a reference to RCW 88.02.025; inserted a subsec. (6) [now (7)], relating to indecent exposure; and renumbered the subsequent subsections.

Laws 1987, ch. 280, § 20, in subsec. (5), substituted the reference to RCW 88.02.095 for a reference to RCW 88.02.025; inserted a subsec. (6) [now subsec. (8) ], relating to RCW ch. 10.14, Harassment; renumbered the subsequent subsections; and, in subsec. (8) [now 10], inserted the reference to subsec. (6).

Laws 1988, ch. 190, § 1, incorporated the 1987 amendments into the text; in addition, in subsec. (2), in subd. (a), inserted "26.44.063"; and added "or, in the case of an order issued under RCW 26.44.063, imposing any other restrictions or conditions upon the person".

Laws 1991, ch. 128, § 5, in the second sentence of the first paragraph, substituted "subsections (1) through (9) of this section" for "subsections (1) through (8) of this section"; inserted subsec. (9), relating to access to or from a health care facility (a violation of RCW 9A.50.020); and renumbered the subsequent subsections.

Laws 1991, ch. 209, § 1, in the second sentence of the first paragraph, substituted "subsections (1) through (9) [renumbered "(10)" by the reviser] of this section" for "subsections (1) through (8) of this section"; inserted a subsec. (9) [renumbered (10) ], relating to possession of firearms on school premises; and renumbered the subsequent subsections.

Laws 1995, ch. 93, § 1, in subsec. (2)(a), inserted references to §§ 26.09.050 and 26.10.040; and in subsec. (5) substituted a reference to § 88.12.025 for § 88.12.100.

Laws 1995, ch. 184, § 1, in subsec. (1), near the end, inserted a reference to criminal trespass; and in subsec. (5) changed the statutory reference.

Laws 1995, ch. 246, § 20, in subsec. (2)(a), inserted references to RCW 26.09.050, 26.10.040, and 26.10.115; following "from a residence" inserted ", workplace, school, or day care"; rewrote the introductory language of subsec. (2)(b), which previously read: "The person is eighteen years or older and within the preceding four hours has assaulted that person's spouse, former spouse, or a person eighteen years or older with whom the person resides or has formerly resided and the officer believes:"; and, in subsec. (5), substituted "88.12.025" for "88.12.100".

Laws 1996, ch. 248, § 4, in subsec. (2)(a) substituted "restraining the person from going onto the grounds of or entering a residence" for "excluding the person from a residence"; and, in subsec. (2)(b), in the third sentence, substituted "family or household members have assaulted" for "spouses, former spouses, or other persons who reside together or formerly resided together have assaulted".

Laws 1997, ch. 66, § 10, in subsec. (3)(f) substituted a reference to § 46.61.5249 for a reference to § 46.61.525.

Laws 1999, ch. 184, § 14, inserted a new subsec. (2)(b), relating to foreign protection orders; and redesignated a former subsec. (b) as subsec. (c).

Laws 2000, ch. 119, § 4, rewrote subsecs. (2)(a) and (2)(b), which previously read:

"(a) An order has been issued of which the person has knowledge under RCW 10.99.040(2), 10.99.050, 26.09.050, 26.09.060, 26.10.040, 26.10.115, 26.44.063, chapter 26.26 RCW, or chapter 26.50 RCW restraining the person and the person has violated the terms of the order restraining the person from acts or threats of violence or restraining the person from going onto the grounds of or entering a residence, workplace, school, or day care or, in the case of an order issued under RCW 26.44.063, imposing any other restrictions or conditions upon the person; or

"(b) A foreign protection order, as defined in RCW 26.52.010 has been issued of which the person under restraint has knowledge and the person under restraint has violated a provision of the foreign protection order prohibiting the person under restraint from contacting or communicating with another person, or of a provision excluding the person under restraint from a residence, workplace, school, or day care, or a violation of any provision for which the foreign protection order specifically indicates that a violation will be a crime; or";

and in subsec. (5), substituted a reference to RCW 79A.60.040 for a reference to RCW 88.12.025.

Source: 
Laws 1975, ch. 56, § 3.
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Arrest procedure involving traffic violations, see § 46.64.010 et seq.
Arrest without warrant, see § 26.44.130.
Domestic violence, 
Officer's arrest powers, see § 10.99.030. 
Peace officers, immunity, see § 26.50.140.
Issuance of warrant for arrest, see CrR 2.2.
Officer may arrest defendant in any county, see § 10.34.010.
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WESTLAW Topic No. 35. 
C.J.S. Arrest §§ 16, 19, 20. 
Lawful arrest, definition, see Wash.Prac. vol. 11A, WPIC § 120.07. 
Probable cause, first hand knowledge, see Wash.Prac. vol. 12, Ferguson, § 2503. Public duty doctrine, failure to enforce exception, see Wash.Prac. vol. 16, DeWolf and Allen, § 14.11. 
Warrantless arrests, 
Felonies committed in presence of officer, see Wash.Prac. vol. 12, Ferguson, § 3121. 
Felonies not committed in presence of officer, see Wash.Prac. vol. 12, Ferguson, § 3122. 
Misdemeanors committed in presence of officer, see Wash.Prac. vol. 12, Ferguson, § 3123. 
Misdemeanors not committed in presence of officer, see Wash.Prac. vol. 12, Ferguson, § 3124. 
Probable cause, see Wash.Prac. vol. 12, Ferguson, §§ 3112, 3120. 
Warrantless searches, school search exception, see Wash.Prac. vol. 12, Ferguson, 2735.

UNITED STATES SUPREME COURT


Automobiles, search incident to arrest, issuance of citation, see Knowles v. Iowa, 1998, 119 S.Ct. 484.

Automobiles, warrant required to search luggage in absence of exigent circumstances, see Arkansas v. Sanders, 1979, 99 S.Ct. 2586, 442 U.S. 753, 61 L.Ed.2d 235.

Evidence, victim's in-court identification of defendant, though product of defendant's arrest without probable cause, need not be suppressed, see U. S. v. Crews, U.S.Dist.Col.1980, 100 S.Ct. 1244, 445 U.S. 463, 63 L.Ed.2d 537.

Media presence during execution of arrest warrant, permissibility, immunity of law enforcement officials, see Wilson v. Layne, 1999, 119 S.Ct. 1692.

Motor vehicle search, nonowner occupants' standing to suppress, see Rakas v. Illinois, U.S.Ill.1978, 99 S.Ct. 421, 439 U.S. 128, 58 L.Ed.2d 387, rehearing denied 99 S.Ct. 1035, 439 U.S. 1122, 59 L.Ed.2d 83.

Probable cause, absence of probable cause to arrest compels suppression of confession and sketches given after Miranda warnings and custodial interrogation, see Dunaway v. New York, U.S.N.Y.1979, 99 S.Ct. 2248, 442 U.S. 200, 60 L.Ed.2d 824.

Random driver's license and motor vehicle registration check, unreasonable search and seizure, see Delaware v. Prouse, 1979, 99 S.Ct. 1391, 440 U.S. 648, 59 L.Ed.2d 660.

Seizure of person for investigative purposes, probable cause requirement, see Hayes v. Florida, U.S.Fla.1985, 105 S.Ct. 1643, 470 U.S. 811, 84 L.Ed.2d 705, on remand 488 So.2d 77.

Void for vagueness, suppression of evidence on unrelated drug possession charge not required although probable cause, arrest, and search of defendant was based upon violation of city ordinance later declared unconstitutionally vague, see Michigan v. DeFillippo, U.S.Mich.1979, 99 S.Ct. 2627, 443 U.S. 31, 61 L.Ed.2d 343.
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1. Construction and application

Under Washington law, deputies who had reasonable information that Oregon warrant was for felony could lawfully effect arrest without obtaining Washington warrant, and therefore reasonable officer could have believed, for purposes of qualified immunity defense to §§ 1983 liability, that conduct of deputies who made arrest pursuant to valid Oregon warrant was constitutionally permissible. Case v. Kitsap County Sheriff's Dept., C.A.9 (Wash.)2001, 249 F.3d 921.

Although warrantless arrest may be effected where officer has probable cause to believe felony has been or is being committed or where a misdemeanor is committed in officer's presence, that statutory authorization only applies where arrest occurs in a public place. State v. Mierz (1994) 72 Wash.App. 783, 866 P.2d 65, reconsideration denied, opinion corrected 875 P.2d 1228, review granted 125 Wash.2d 1007, 889 P.2d 499, affirmed 127 Wash.2d 460, 901 P.2d 286, 50 A.L.R.5th 921.

More than mere suspicion on part of officer is required before he may arrest suspect without warrant, but less than knowledge of evidence to establish guilt beyond reasonable doubt. State v. Mannhalt (1969) 1 Wash.App. 598, 462 P.2d 970.

In order to arrest without warrant, arresting officer need have only reasonable grounds for suspicion coupled with evidence of circumstances which would convince cautious or disinterested person that accused is guilty, and if he is found to be correct, it gives weight to information on which he relied. State v. Isham (1969) 1 Wash.App. 415, 461 P.2d 569, review denied.

Authority of police officers to make arrest without warrant is restricted to where there has been misdemeanor committed in presence of arresting officer, or where arresting officer has probable cause to believe that person or persons arrested have committed felony. State v. Wilson (1967) 70 Wash.2d 638, 424 P.2d 650.

2. Construction with federal law

Fact that arresting officer was not same police officer that observed dancers commit misdemeanor in officer's presence did not support federal civil rights claim, even assuming arrest violated state law, absent allegation of federal constitutional violation. Torrey v. City of Tukwila (1994) 76 Wash.App. 32, 882 P.2d 799.

3. Immunity

Police officers had common law qualified immunity from state tort claims arising from fatal shooting of domestic violence suspect after officers received assault report from suspect's wife, officers went to suspect's home, and suspect pointed rifle at officer's chest upon opening front door; officers actions were reasonable in view of domestic violence statute requiring that they arrest suspect, another statute authorizing warrantless arrest, and city policy giving them discretion to carry out arrest as they saw fit. Estate of Lee ex rel. Lee v. City of Spokane (2000) 101 Wash.App. 158, 2 P.3d 979, review denied 142 Wash.2d 1014, 16 P.3d 1263.

Judicially invented qualified immunity did not extend to claims of false arrest and false imprisonment asserted by property owner who was arrested when he refused to provide fisheries patrol officer information requested to fill out a citation for a misdemeanor committed outside the officer's presence; the arrest was contrary to existing court rule and statute. Staats v. Brown (2000) 139 Wash.2d 757, 991 P.2d 615, as amended.

An officer has a qualified immunity from liability for false arrest and imprisonment when the officer carries out his statutory duties according to procedures dictated to him by statute and superiors and acts reasonably. Guffey v. State (1984) 103 Wash.2d 144, 690 P.2d 1163.

Even police officers may suffer civil liability if civil rights of arrested person are violated. State v. Bonds (1982) 98 Wash.2d 1, 653 P.2d 1024, certiorari denied 104 S.Ct. 111, 464 U.S. 831, 78 L.Ed.2d 112.

Although subsequent law established that conduct of parole officer in forcibly entering occupant's private home to search for parolee violated her constitutional rights, parole officer was not liable to occupant under 42 U.S.C.A. § 1983, which creates a federal cause of action against persons whose misconduct under color of state law violates the constitutional rights of another, since occupant's constitutional rights were not clearly established at the time of the conduct, and since evidence in the record, including fact that parole officer sought the advice of a deputy attorney general prior to his actions and was assured a warrant was not necessary, demonstrated that parole officer's actions were not malicious. Hocker v. Woody (1981) 95 Wash.2d 822, 631 P.2d 372.

4. Seizure of person

Defendant was seized within meaning of Fourth Amendment when police officer retained his license and stepped back from car to do warrants check on hand- held radio. State v. Thomas (1998) 91 Wash.App. 195, 955 P.2d 420, review denied 136 Wash.2d 1030, 972 P.2d 467.

Resolution by trial court of differing accounts of circumstances surrounding alleged seizure are factual findings entitled to great deference; however, ultimate determination of whether those facts constitute seizure is one of law and is reviewed de novo. State v. Thomas (1998) 91 Wash.App. 195, 955 P.2d 420, review denied 136 Wash.2d 1030, 972 P.2d 467.

Police officer has not seized individual merely by approaching him in public place and asking him questions, as long as individual need not answer and may simply walk away. State v. Thomas (1998) 91 Wash.App. 195, 955 P.2d 420, review denied 136 Wash.2d 1030, 972 P.2d 467.

Restraint amounting to seizure occurs only if, in view of all of circumstances surrounding incident, reasonable person would have believed that he was not free to leave. State v. Thomas (1998) 91 Wash.App. 195, 955 P.2d 420, review denied 136 Wash.2d 1030, 972 P.2d 467.

Once an officer retains the suspect's identification or driver's license and takes it with him to conduct a warrants check, a seizure within the meaning of the Fourth Amendment has occurred. State v. Thomas (1998) 91 Wash.App. 195, 955 P.2d 420, review denied 136 Wash.2d 1030, 972 P.2d 467.

Passenger of automobile stopped by police for traffic violations was "seized," for Fourth Amendment purposes, at least by time police officer ordered passenger not to leave and she complied. State v. Seitz (1997) 86 Wash.App. 865, 941 P.2d 5.

A person is under arrest when he is deprived of his liberty by an officer who intends to arrest, but the officer need not make a formal declaration of arrest. State v. Solis (1984) 38 Wash.App. 484, 685 P.2d 672.

Where defendant, after entering police station on his own volition and stating that he wanted to surrender on robbery charge, was not free to leave police station after police received confirmation of outstanding fugitive warrant for his arrest, defendant was in police custody when he made incriminating statements to police. State v. Hawkins (1980) 27 Wash.App. 78, 615 P.2d 1327.

In determining whether defendant was under arrest, it is fact of arrest, and not communication of it, that is decisive; arresting officer may even be mistaken as to whether defendant is under arrest, but defendant is under arrest so long as his liberty of movement is substantially restricted. State v. Turpin (1980) 25 Wash.App. 493, 607 P.2d 885, review granted, reversed on other grounds 94 Wash.2d 820, 620 P.2d 990.

Record established that defendant was arrested by police officer sometime after his first conversation with the officer in grocery store and before he was transported to police station for questioning concerning the grocery store robbery; despite the officer's subjective belief that no arrest occurred and that defendant was merely being "detained," an arrest did occur since defendant's "liberty of movement" was substantially restricted. State v. Ward (1979) 24 Wash.App. 761, 603 P.2d 857, review denied, certiorari denied 101 S.Ct. 402, 449 U.S. 984, 66 L.Ed.2d 247.

One being arrested without warrant of law, and without conviction or sentence taken to prison, and there confined without inquiry, is wrongfully imprisoned. Ulvestad v. Dolphin (1929) 152 Wash. 580, 278 P. 681.

5. Purposes of arrest

Arrest may be made for limited purpose, such as interrogation, taking blood, or even momentary search. State v. Turpin (1980) 25 Wash.App. 493, 607 P.2d 885, review granted, reversed on other grounds 94 Wash.2d 820, 620 P.2d 990.

6. Felony arrest

For purposes of provision making premeditated murder "aggravated" if victim was law enforcement officer murdered while performing official duties, police officers lawfully entered defendant's property to arrest defendant and his son based on officer's probable cause to believe that two defendants had committed felony of attempting to elude a pursuing police vehicle, and that defendant had committed felonious assault when he attempted to injure police officers and ambulance crew during earlier arrest. State v. Hoffman (1991) 116 Wash.2d 51, 804 P.2d 577, habeas corpus granted, affirmed 67 F.3d 307, certiorari denied 116 S.Ct. 1046, 516 U.S. 1160, 134 L.Ed.2d 192.

Police officers had probable cause to arrest defendant for rendering criminal assistance to person who was found in defendant's motel room and who was identified by robbery victim as person who robbed her, where logical explanation for defendant's statement to officers that he was alone in motel room was that defendant was aware that robbery had been committed. State v. Moon (1986) 45 Wash.App. 692, 726 P.2d 1263.

Officers had probable cause to make warrantless felony arrest after defendant, whose property the officers had entered to investigate suspected crimes of failure to obey officer and felony hit and run, allegedly assaulted officers with shotgun. State v. Aydelotte (1983) 35 Wash.App. 125, 665 P.2d 443.

Having lawfully stopped truck and observed the drunken condition of defendant, the truck driver, police officer had probable cause to arrest defendant for driving while under the influence of intoxicating liquor. City of Seattle v. Urban (1982) 32 Wash.App. 634, 648 P.2d 922, review denied.

A police officer is privileged to arrest without a warrant for offenses committed outside his presence if he has reasonable grounds to believe that offense committed is a felony and that person apprehended committed felony, and want of reasonable grounds to believe either renders arrest unlawful. Kellogg v. State (1980) 94 Wash.2d 851, 621 P.2d 133.

Section 46.64.017 (repealed; now, this section), which enlarged common-law right to arrest for misdemeanor if arrest occurred at scene of traffic accident even though not committed in officer's presence, did not constrict right to arrest for felony. State v. Turpin (1980) 25 Wash.App. 493, 607 P.2d 885, review granted, reversed on other grounds 94 Wash.2d 820, 620 P.2d 990.

In order to make valid arrest for felony without warrant, police officer must have probable cause, i.e., he must believe and have good reason to believe person has committed felony; belief must be based upon facts within knowledge of arresting officer, persuasive enough to convince judge that cautious but disinterested man would also believe arrested person guilty. State v. Green (1967) 70 Wash.2d 955, 425 P.2d 913, certiorari denied 88 S.Ct. 598, 389 U.S. 1023, 19 L.Ed.2d 670.

7. Misdemeanor arrest

Police officer did not observe defendant acquire, possess, or consume liquor, and therefore defendant did not violate § 66.44.270 in officer's presence and could not be arrested without warrant for violation thereof, though police officer observed that defendant appeared to be intoxicated, could smell strong odor of alcohol on defendant's breath, and learned from defendant's driver's license that defendant was under twenty-one years of age. State v. Hornaday (1986) 105 Wash.2d 120, 713 P.2d 71.

Defendant's arrest was valid, even though police could not lawfully have arrested defendant based on information from telephone caller, where defendant started running when he saw police officers, police chased defendant, and defendant ran through a number of yards and crossed a number of fences, as defendant committed a misdemeanor, trespass, in the presence of the police officers and officers thus had probable cause to arrest him. State v. Ortiz (1985) 104 Wash.2d 479, 706 P.2d 1069, reconsideration denied, certiorari denied 106 S.Ct. 2255, 476 U.S. 1144, 90 L.Ed.2d 700, on subsequent appeal 119 Wash.2d 294, 831 P.2d 1060.

Where at time of arrest, officer knew that juvenile offender had played an active role in physically interfering with security officers' pursuit of shoplifter and that juvenile offender had physically attempted to free shoplifter, facts within knowledge of arresting officer at time of arrest were sufficient to establish probable cause for warrantless misdemeanor arrest. State v. Kirvin (1984) 37 Wash.App. 452, 682 P.2d 919, review denied.

An officer may arrest for a misdemeanor committed in his presence and fact that defendant is later formally charged with another offense does not invalidate an otherwise lawful arrest. State v. Chrisman (1979) 24 Wash.App. 385, 600 P.2d 1316, review granted, reversed 94 Wash.2d 711, 619 P.2d 971, certiorari granted 101 S.Ct. 3106, 452 U.S. 959, 69 L.Ed.2d 969, reversed on other grounds 102 S.Ct. 812, 455 U.S. 1, 70 L.Ed.2d 778, on remand 100 Wash.2d 814, 676 P.2d 419.

Where defendant's companion was properly arrested for speeding, subsequent pat-down search of defendant's companion incident to his arrest which produced three prescription pill bottles and a quantity of jewelry justified subsequent removal of defendant and his companion from car, search of wallet noticed lying on seat of car, impoundment of car and warrantless arrest for misdemeanor of defrauding a restaurant notwithstanding claim that warrantless arrest for restaurant "walkaway" was unlawful because crime involved a theft of "services" rather than "property" and, thus, did not come under this section authorizing warrantless misdemeanor arrest for the "unlawful taking of property." State v. Taylor (1979) 22 Wash.App. 308, 589 P.2d 1250, review denied, habeas corpus denied 920 F.2d 599.

8. Citizen's arrest

Where arrest for a felony is made by private citizen, probable cause for said arrest exists where facts and circumstances within citizen's knowledge and of which citizen has reasonably trustworthy information are insufficient in themselves to warrant a man of reasonable caution in belief that an offense has been or is being committed. State v. Williams (1980) 27 Wash.App. 848, 621 P.2d 176.

9. Home arrests

To effect warrantless arrest in a home, there must be both probable cause and some exigency justifying the intrusion, and same protection extends to curtilage of a home not open for public use and for which there is a reasonable expectation of privacy. State v. Mierz (1994) 72 Wash.App. 783, 866 P.2d 65, reconsideration denied, opinion corrected 875 P.2d 1228, review granted 125 Wash.2d 1007, 889 P.2d 499, affirmed 127 Wash.2d 460, 901 P.2d 286, 50 A.L.R.5th 921.

United States supreme court's opinion invalidating the warrantless arrest of a felon in a private home would not be retroactively applied. State v. Alger (1982) 31 Wash.App. 244, 640 P.2d 44, review denied.

10. Probable cause--In general

A police officer has probable cause to effect an arrest if at the moment the arrest was made the facts and circumstances within his knowledge, and of which he had reasonably trustworthy information, were sufficient to warrant a prudent man in believing that the suspect had violated a criminal law. Orin v. Barclay, C.A.9 (Wash.)2001, 272 F.3d 1207, certiorari denied 122 S.Ct. 2661, 536 U.S. 958, 153 L.Ed.2d 836.

Police officers had probable cause to arrest student at community college, who was participating in abortion protest that caused disturbance, for trespass and failure to disperse in violation of Washington law, even though college officials had placed impermissible condition on student's right to protest that was violative of his First Amendment rights, where information conveyed to officers indicated only that demonstrators had violated conditions pursuant to which they had been allowed to demonstrate, and that campus security could no longer protect them from a large, unruly crowd, and did not indicate nature of conditions placed on demonstration permit. Orin v. Barclay, C.A.9 (Wash.) 2001, 272 F.3d 1207, certiorari denied 122 S.Ct. 2661, 536 U.S. 958, 153 L.Ed.2d 836.

Police officer had probable cause to arrest defendant for driving with a suspended license; police officer's positive identification of defendant after the traffic stop, together with the dispatch report of defendant's suspended license, was probable cause to arrest. State v. Marcum (2003) 66 P.3d 690. Automobiles [image: image19.png]
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Neither the common law nor statutory authority allows an out-of-state officer to arrest solely upon probable cause. State v. Barker (2001) 143 Wash.2d 915, 25 P.3d 423, reconsideration denied.

Out-of-state officer lacked statutory or common law authority to arrest defendant for driving while under the influence of intoxicants (DUI); therefore, arrest was "without authority of law" and violated state constitution's proscription against invasion of private affairs. State v. Barker (2001) 143 Wash.2d 915, 25 P.3d 423, reconsideration denied.

Officer had probable cause to arrest defendant based on defendant's admission that he had driven on a suspended license. State v. O'Neill (2001) 104 Wash.App. 850, 17 P.3d 682, review granted 144 Wash.2d 1008, 31 P.3d 1185, affirmed in part, reversed in part 148 Wash.2d 564, 62 P.3d 489.

County was not liable under civil rights statute or in tort for officer's arrest of father for assaulting son, notwithstanding father's undisputed claim of self defense, where arrest was supported by probable cause. McBride v. Walla Walla County (1999) 95 Wash.App. 33, 975 P.2d 1029, review denied 138 Wash.2d 1015, 989 P.2d 1137, as amended, amended 990 P.2d 967.

Once officer found drug paraphernalia in juvenile's purse, he had probable cause to arrest juvenile for using drug paraphernalia; juvenile had exhibited bizarre and emotionally unstable behavior. State v. Lowrimore (1992) 67 Wash.App. 949, 841 P.2d 779, reconsideration denied.

Probable cause exists for warrantless arrest if facts and circumstances within arresting officer's knowledge and of which he has reasonably trustworthy information are sufficient to warrant person of reasonable caution and belief that offense has been committed. City of Seattle v. Cadigan (1989) 55 Wash.App. 30, 776 P.2d 727, review denied 113 Wash.2d 1025, 782 P.2d 1069.

Detective had probable cause to arrest defendant, although at time of arrest he could not articulate specific crime he suspected; defendant gave vague explanation, which detective did not think credible, for his presence after midnight in residential area in which he did not live; defendant had been repeatedly circling immediate area where detective had observed a companion pick up a suitcase and get into defendant's automobile; defendant and companion gave inconsistent statements about who owned suitcase and why it was in trunk; and defendant was on parole at time of incident. State v. Goodman (1985) 42 Wash.App. 331, 711 P.2d 1057, review denied.

After stopping defendant's car, officers had probable cause to arrest defendants upon observing marijuana in gun holster in plain view next to where one of defendants had been seated and observing tooth ornament on chain around defendant's neck which matched description of necklace worn by one of the perpetrators of robbery which had just occurred. State v. Samsel (1985) 39 Wash.App. 564, 694 P.2d 670.

Probable cause existed to believe that suspect was in house where policeman saw suspect in house and recognized him and woman at front door said he was in house in response to police inquiry. State v. McIntyre (1984) 39 Wash.App. 1, 691 P.2d 587, review denied.

In view of probable cause to stop defendant and where, when officer was frisking him for weapons, bulky ski gloves described by rape victim fell from under his shirt, officer had probable cause to make arrest. State v. Friederick (1983) 34 Wash.App. 537, 663 P.2d 122.

Subject to limitation recognized in Payton v. New York (445 U.S. 573, 100 S.Ct. 1371, 63 L.Ed.2d 639), arrest is valid without warrant, so long as arresting officer has probable cause to make arrest. In re Armed Robbery, Albertson's, on August 31, 1981 (1983) 99 Wash.2d 106, 659 P.2d 1092.

Standard for measuring reasonableness of an arrest is probable cause; it is an absolute standard. State v. Bonds (1982) 98 Wash.2d 1, 653 P.2d 1024, certiorari denied 104 S.Ct. 111, 464 U.S. 831, 78 L.Ed.2d 112.

Probable cause may be based on knowledge gained through any of the senses; logically, there is no difference in power or recognition between use of the tactile rather than the visual sense as an object may be perceived by touch equally as well as by sight. State v. Broadnax (1980) 25 Wash.App. 704, 612 P.2d 391, remanded.

Although a mere furtive gesture is insufficient to constitute probable cause, a deliberately furtive or obviously evasive gesture coupled with suspicious circumstances may constitute probable cause to arrest or to search. State v. Hobart (1979) 24 Wash.App. 240, 600 P.2d 660, review granted, reversed 94 Wash.2d 437, 617 P.2d 429.

Probable cause is nontechnical standard used to determine if, considering time, place and pertinent circumstances, it was reasonable for officer to make arrest without warrant; and the standard is flexible one, whereby court considers probabilities. State v. Mannhalt (1969) 1 Wash.App. 598, 462 P.2d 970.

Arrest without warrant upon determination of probable cause was valid even though there was ample time to procure warrant prior to arrest. State v. Roff (1967) 70 Wash.2d 606, 424 P.2d 643.

11. ---- Officer's experience, probable cause

While in determining whether officer had probable cause to arrest, it is appropriate to interpret observed facts in light of officer's experience, where all that was observed was that defendant approached two vehicles in front of his restaurant with nothing other than verbal comments being exchanged, and absent explanation of why conduct was, in officer's experience, peculiar to those engaged in illegal drug activities, State failed to establish probable cause. State v. Bowers (1983) 36 Wash.App. 119, 672 P.2d 753.

Probable cause standard takes into consideration the special expertise and experience of the arresting officer. State v. Bonaparte (1983) 34 Wash.App. 285, 660 P.2d 334, review denied.

Where police officers are acting together as a unit, cumulative knowledge of all officers involved in arrest may be considered in deciding whether there was probable cause to apprehend a particular suspect. State v. Maesse (1981) 29 Wash.App. 642, 629 P.2d 1349, review denied.

Probable cause to believe that misdemeanor is being committed in arresting officer's presence, required for valid arrest for misdemeanor without warrant, is probable cause to believe that misdemeanor is being committed based directly to inferentially on officer's personal knowledge acquired at the time through senses. City of Snohomish v. Swoboda (1969) 1 Wash.App. 292, 461 P.2d 546.

12. ---- Radio reports, probable cause

Information from Washington Criminal Information Center (WACIC) radio report that the vehicle defendant was driving had been stolen, coupled with damage to driver's door and trunk locks which suggested the vehicle had been stolen and defendant's nervous demeanor, provided probable cause to arrest, though the WACIC report alone would have been insufficient because there was no evidence regarding WACIC's procedures in accepting and broadcasting the information. State v. Sandholm (1999) 96 Wash.App. 846, 980 P.2d 1292.

13. ---- Informants, probable cause

Officers, who were led to defendant by unnamed "street kids" whose reliability officers questioned, who had no information indicating basis of informants' knowledge, who were not supplied with any factual details from which they could have concluded that tip was based upon personal knowledge, and whose initial observations corroborated only that defendant matched general physical description of person described in warrant, did not have probable cause to arrest and search defendant under the Aguilar-Spinelli rule. State v. Smith (1984) 102 Wash.2d 449, 688 P.2d 146.

Information which officer gathered from informant was not sufficient to establish probable cause to arrest defendant where information supplied could have come from mere passerby in that essence of tip was that defendant dressed in certain type of clothing, his was located on public street, and he was dealing in drugs. State v. Bowers (1983) 36 Wash.App. 119, 672 P.2d 753.

Where informant, a hotel security guard and former police officer, had personally observed defendant's suspicious behavior in the hotels, had told officer of his suspicions and had relayed to another officer description of rapist involved in previous incident and where latter officer also knew of incident through police channels and had been told by dispatcher that hotel guards were following suspect, latter officer could act on hotel security guard's suspicions. State v. Friederick (1983) 34 Wash.App. 537, 663 P.2d 122.

Statement made to officer by defendant's wife to the effect that defendant was in Los Angeles and would be purchasing drugs and returning to Seattle could be used to establish probable cause to arrest defendant even though it was a statement concerning an intent to commit a crime in the future. State v. Bonaparte (1983) 34 Wash.App. 285, 660 P.2d 334, review denied.

Information from an informant which is insufficient to justify a stop may be sufficient to justify protective search without a showing of its reliability. State v. Holbrook (1983) 33 Wash.App. 692, 657 P.2d 797, review denied.

Police had probable cause for a warrantless arrest of defendant on basis of information supplied by an informant, who signalled the police that he had personally seen marijuana inside defendant's car; furthermore, there was an adequate independent constitutional basis for arresting defendant based on an investigatory stop, weapons pat down and the inadvertent discovery of marijuana on him. State v. Helfrich (1982) 33 Wash.App. 338, 656 P.2d 506.

Where informant's uncorroborated tip constitutes sole justification for officer's initial detention of suspect, tip must possess indicia of reliability and uncorroborated tip possesses sufficient "indicia of reliability" where source of information is reliable and report contains enough objective facts to justify pursuit and detention of suspect. Campbell v. State of Wash. Dept. of Licensing (1982) 31 Wash.App. 833, 644 P.2d 1219.

Police had probable cause to arrest defendant on basis of informants' tips that he was involved in possession and sale of controlled substance where officers had received information from informants that had been verified by independent police investigation, both informants had participated in controlled buys, both informants had supplied police with information concerning defendant's activities, and officers' investigation of defendant corroborated informants' tips in precise detail. State v. Jordan (1981) 30 Wash.App. 335, 633 P.2d 890, review denied.

Probable cause for California police to arrest defendant accused of murder in Washington existed where police were informed by defendant's mother and sister that defendant's father had said that he had talked to Washington authorities who were looking for defendant in connection with murder and that father had talked to defendant and loaned him money to leave Washington to come to California, since information was reliable because of father-son relationship. State v. Duhaime (1981) 29 Wash.App. 842, 631 P.2d 964, review denied.

Generally, citizen-informants are deemed presumptively reliable; but, if a citizen-informant refuses to give his name, or if only the name of the informant has been relayed to the police, the police may not be justified in concluding that a tip from such informant comes from a reliable source. State v. Wakeley (1981) 29 Wash.App. 238, 628 P.2d 835, review denied.

Police observation of vehicle which substantially conformed to description given by telephone informant did not constitute sufficient corroboration to indicate that informant obtained his information in reliable fashion. State v. Sieler (1980) 95 Wash.2d 43, 621 P.2d 1272.

14. Warning of rights

Although commission of misdemeanor in presence of officer authorizes warrantless arrest, officer may not enter into person's home or protected curtilage of home to effect that arrest in the absence of some exception to warrant requirement. State v. Mierz (1994) 72 Wash.App. 783, 866 P.2d 65, reconsideration denied, opinion corrected 875 P.2d 1228, review granted 125 Wash.2d 1007, 889 P.2d 499, affirmed 127 Wash.2d 460, 901 P.2d 286, 50 A.L.R.5th 921.

Once police have probable cause to arrest suspect, delay in making arrest cannot serve as excuse for conducting interviews without Miranda warnings. State v. Dictado (1984) 102 Wash.2d 277, 687 P.2d 172.

Trial court's finding at pretrial hearing that statements made by defendant to police officer after his arrest were admissible did not require reversal of defendant's conviction, since the only reference at trial to defendant's statement was that defendant had answered to the name "Dave" before his arrest, and because that statement was not in response to custodial interrogation, the requirement that defendant be advised of his constitutional rights before being questioned was not material. State v. Alger (1982) 31 Wash.App. 244, 640 P.2d 44, review denied.

15. Investigative stops--In general

To justify an investigatory stop, the officer must have a reasonable articulable suspicion, based on specific objective facts, that the person seized has committed or is about to commit a crime. State v. Duncan (2002) 146 Wash.2d 166, 43 P.3d 513, reconsideration denied.

A nontraffic civil infraction does not justify an investigatory stop. State v. Duncan (2002) 146 Wash.2d 166, 43 P.3d 513, reconsideration denied.

Once an individual is seized, no subsequent events or circumstances can retroactively justify the seizure. State v. Mendez (1999) 137 Wash.2d 208, 970 P.2d 722.

It was immaterial to validity of arrest that officer stated he was arresting defendant when facts and circumstances known to him arguably may have only justified an investigatory detention; it was critical only that officer had authority to exert degree of control over defendant that was exerted. State v. McIntosh (1986) 42 Wash.App. 579, 712 P.2d 323, review denied.

Lawful encounter that was not a seizure when police officer stopped defendants near reported area of vandalism and asked them if they had come from the vandalized area or knew anything about it matured into an investigatory stop once police officer retained and took defendants' alien identification cards to his car to check for any outstanding warrants. State v. Crespo Aranguren (1985) 42 Wash.App. 452, 711 P.2d 1096.

Person may be briefly seized, that is, police officer may make investigative stop, if articulable suspicion exists that person has committed, is committing, or is about to commit, a crime. State v. Johnston (1984) 38 Wash.App. 793, 690 P.2d 591.

Investigative stops are carefully circumscribed: the officers' suspicion must be based on specific, objective facts, and the more significant the intrusion, the more cause they must have to justify their suspicion; the totality of the circumstances must be taken into account in balancing the degree to which the intrusion advances public concern, and the severity of the interference with individual liberty. State v. Tocki (1982) 32 Wash.App. 457, 648 P.2d 99, review denied.

Seriousness of suspected criminal conduct is relevant consideration in determining reasonableness of detaining a suspect but there must still exist some measure of objective fact from which conclusion of criminal conduct can reasonably be derived. Campbell v. State of Wash. Dept. of Licensing (1982) 31 Wash.App. 833, 644 P.2d 1219.

Prompt efforts at identification by a victim or witness and determination of the culpability or innocence of the person detained is an appropriate factor in considering the reasonableness of an investigative stop. State v. Gardner (1981) 28 Wash.App. 721, 626 P.2d 56, review denied.

After observing defendant quickly turn his vehicle as a patrol car approached, drive slowing through a residential neighborhood, park, and shake front door of an apartment building, police officers' actions in initially stopping and questioning defendant with regard to his activities was not improper. State v. Hobart (1979) 24 Wash.App. 240, 600 P.2d 660, review granted, reversed 94 Wash.2d 437, 617 P.2d 429.

16. ---- Constitutional rights, investigative stops

When police stop an individual and restrain his freedom, he has been seized and detention must be reasonable under U.S.C.A. Const. Amend. 4. State v. Montgomery (1982) 31 Wash.App. 745, 644 P.2d 747.

U.S.C.A. Const. Amend. 4 applies to all seizures of the person, including seizures involving a brief detention short of traditional arrest. State v. Cole (1982) 31 Wash.App. 501, 643 P.2d 675.

Not all personal encounters between police and general citizens trigger operation of Fourth Amendment, for there is nothing in constitution which prevents policeman from addressing questions to anyone on street. State v. Stroud (1981) 30 Wash.App. 392, 634 P.2d 316, review denied.

17. ---- Probable cause, investigative stops

Flight alone may not be enough to justify a investigatory stop. State v. Mendez (1999) 137 Wash.2d 208, 970 P.2d 722.

There were adequate grounds for investigative stop, where suspect attempted to conceal himself from officer while carrying object from open automobile into home. State v. Johnston (1984) 38 Wash.App. 793, 690 P.2d 591.

Although police officer was not justified in stopping and detaining defendant in first instance, where defendant was found with another in a high crime area at an early morning hour, police officer had a limited right and duty to approach and inquire about what appeared to be suspicious circumstances, and when defendant voluntarily engaged in a conversation with officer and gave unsatisfactory responses which led to observation of guns and a pawnshop tag, officer had a right to detain defendant for a reasonable time in order to ascertain if there had been a burglary in area and, upon confirming his suspicions, had probable cause to arrest defendant. State v. Belanger (1984) 36 Wash.App. 818, 677 P.2d 781.

Circumstances indicating that defendant, who appeared to be connected with a suspicious vehicle parked outside a business which had been closed for many hours, was standing with his back against a building, apparently hiding, that area where defendant was standing was not frequently traveled at 11:20 p.m., and that defendant thereafter fled at a full run were circumstances which gave police officers a well-founded suspicion that defendant, who they observed to be wearing gloves and holding a stocking mask, was connected to potential criminal activity and, hence, were circumstances which gave officers cause to stop and question defendant. State v. Sweet (1984) 36 Wash.App. 377, 675 P.2d 1236, remanded 692 P.2d 799, on remand 44 Wash.App. 226, 721 P.2d 560, review denied.

Where burglary or attempted burglary had just occurred in neighborhood, and defendant, who met homeowners' description of burglar, apparently fled in attempt to evade police, officer acted reasonably in stopping defendant and asking him to identify himself and explain his presence in area. State v. Swaite (1982) 33 Wash.App. 477, 656 P.2d 520.

Investigatory stop was lawful where, from fact that a vehicle had been abandoned in the middle of the road and that the defendant had been found out of breath only a few blocks away, officer had reason to infer that the vehicle had been stolen and that the defendant was one of the young males who had fled from vehicle on foot. State v. Harper (1982) 33 Wash.App. 507, 655 P.2d 1199.

Facts that automobile was illegally parked in high crime area and near a closed park late at night and that it started to pull away as police car approached did not give rise to a reasonable and articulable suspicion on the part of police officers that its occupants were engaged or had engaged in criminal conduct sufficient to justify their stopping of the vehicle and requiring passenger to provide identification. State v. Larson (1980) 93 Wash.2d 638, 611 P.2d 771.

18. ---- Informants, investigative stops

State generally should not be allowed to detain and question individual based on reliable informant's tip which is merely bare conclusion unsupported by sufficient factual basis which is disclosed to police prior to detention; some underlying factual justification for informant's conclusion must be revealed so that assessment of probable accuracy of informant's conclusion can be made. State v. Sieler (1980) 95 Wash.2d 43, 621 P.2d 1272.

Where informant's information corresponded with detective's prior knowledge of drug use, informant stated that he had seen marijuana in green "ammo box" in back seat of defendant's car, which he described by color, make and license number and also stated that vehicle would be at school parking lot at given time, and such facts were confirmed by detective's observations, investigatory stop of defendant as he left the school lot was proper and officer's asking defendant to step from vehicle was a permissible de minimis intrusion and so defendant voluntarily stated that he had marijuana and consented to search of the vehicle, marijuana found in green "ammo box" on rear floor-boards was lawfully seized. State v. Sykes (1980) 27 Wash.App. 111, 615 P.2d 1345.

19. ---- Force, investigative stops

Officer, who had adequate grounds for investigative stop, had no justification for ordering suspects out of house at gunpoint, where he could have verified or dispelled his suspicion by simply knocking on door and waiting to see if anyone answered. State v. Johnston (1984) 38 Wash.App. 793, 690 P.2d 591.

Drawn guns and handcuffs during an investigatory stop are permissible only when police have a legitimate fear of danger. State v. Williams (1984) 102 Wash.2d 733, 689 P.2d 1065.

Use of guns by state troopers did not automatically turn valid investigatory stop of plaintiff into arrest; rather, their use was reasonable component of stop under circumstances justifying state troopers' fears for their personal safety based upon description of prison escapees, for whom plaintiff was mistaken, as armed and dangerous. Daniel v. State Through Washington State Patrol (1983) 36 Wash.App. 59, 671 P.2d 802.

20. ---- Duration and scope, investigative stops

Investigating officers were justified under facts and circumstances known to them to hold defendant for 20 minutes while victim of robbery was brought to scene. State v. Moon (1987) 48 Wash.App. 647, 739 P.2d 1157, review denied.

Police officers were justified in holding defendant in motel room while victim of robbery was brought for purposes of identification, where police officers noticed automobile which had been involved in series of robberies parked at motel immediately after robbery, where defendant gave officers permission to enter motel room, and where officers subsequently found two other persons hiding in motel room after defendant told officers he was alone. State v. Moon (1986) 45 Wash.App. 692, 726 P.2d 1263.

Scope of investigation was reasonable where defendants were apprehended within short time after robbery, victim arrived within ten to 12 minutes after being summoned to identify defendants, and within short time thereafter defendants were formally arrested. State v. Samsel (1985) 39 Wash.App. 564, 694 P.2d 670.

Officers, who did not articulate any factors which led them to believe that defendant, in particular, was armed or dangerous, but who stated that it was a general practice to frisk anyone they had to approach and question in such area of city, which they believed to be particularly dangerous, did not have reasonable grounds to believe that defendant was armed and dangerous sufficient to justify their frisk of defendant. State v. Smith (1984) 102 Wash.2d 449, 688 P.2d 146.

Under narrow exception to probable cause requirement, police may briefly detain and question individual, although probable cause is lacking, if they have well founded suspicion based on objective facts that he is connected to actual or potential criminal activity, and whether conduct is investigatory stop rather than arrest depends on scope of questioning and duration of the contact. State v. Friederick (1983) 34 Wash.App. 537, 663 P.2d 122.

Where an officer has reasonable grounds to believe that he is dealing with an armed and dangerous individual, he may frisk that person for weapons. State v. Harper (1982) 33 Wash.App. 507, 655 P.2d 1199.

As part of a lawful detention, officers may require suspect to identify himself. State v. Grundy (1980) 25 Wash.App. 411, 607 P.2d 1235, review denied.

In case in which there was well-founded suspicion to stop and detain defendant as burglary suspect, defendant's detention in police car for eight minutes it took for victim to arrive and identify him, prior to his arrest, was proper. State v. Walker (1979) 24 Wash.App. 823, 604 P.2d 514, review denied.

21. ---- Motor vehicles, investigative stops

Officer may order driver of a vehicle detained for a traffic infraction to remain in the vehicle or to leave the vehicle in furtherance of the officers' need to control the scene of the traffic stop without violating driver's state constitutional right to privacy. State v. Mendez (1999) 137 Wash.2d 208, 970 P.2d 722.

Pursuant to state constitutional right to privacy, officer must have articulable rationale predicated upon safety considerations to order passengers out of car or to remain in car following lawful traffic stop. State v. Mendez (1999) 137 Wash.2d 208, 970 P.2d 722.

If the purpose of the officer's interaction with the passenger following traffic stop is investigatory, officer must meet Terry's standard of reasonable suspicion of criminal activity. U.S.C.A. Const.Amend. 4; State v. Mendez (1999) 137 Wash.2d 208, 970 P.2d 722.

Factors to be considered in determining whether officer may direct passenger at traffic stop to exit or remain in vehicle without violating state constitutional right to privacy include, but are not limited to the number of officers, the number of vehicle occupants, the behavior of the occupants, the time of day, the location of the stop, traffic at the scene, affected citizens, or officer knowledge of the occupants. State v. Mendez (1999) 137 Wash.2d 208, 970 P.2d 722.

Traffic stop of car in which passenger was riding did not effect a "seizure" of passenger within meaning of Fourth Amendment. State v. Mendez (1999) 137 Wash.2d 208, 970 P.2d 722.

Passenger, who immediately exited vehicle and began walking away following traffic stop, was "seized" when officer ordered passenger to return to car. State v. Mendez (1999) 137 Wash.2d 208, 970 P.2d 722.

Officers did not have articulable objective safety rationale to justify order directing passenger back into vehicle following lawful traffic stop, under state constitutional right to privacy, where passenger immediately exited vehicle and began walking away following routine traffic stop, driver remained where he was directed, stop occurred in broad daylight, officer testified that he had no suspicion that passenger had engaged or was about to engage in criminal activity, and no specific safety concerns were present at scene. State v. Mendez (1999) 137 Wash.2d 208, 970 P.2d 722.

Police made reasonable investigative stop of detainee found sitting in car; police received report that male was "prowling" around white car, action suggestive of possible car theft, and when police made contact he was unresponsive, suggestive of controlled substance usage. State v. Contreras (1998) 92 Wash.App. 307, 966 P.2d 915.

Investigatory stop of defendant's vehicle which was based upon tip that defendant was operating vehicle in manner that caused concern due to vehicle's weaving was valid; suspicion that defendant posed danger to herself or others by using roadway was sufficient to warrant trooper's investigatory stop. State v. Anderson (1988) 51 Wash.App. 775, 755 P.2d 191.

Police officers did not act unreasonably in blocking cab in process of leaving vicinity of robbery in order to prevent their investigation from being prematurely terminated where they were aware that perpetrators of crimes often use cabs to escape the scene of crime, occupants of cab matched description of perpetrators, and one occupant was scrunched down as though to hide. State v. Samsel (1985) 39 Wash.App. 564, 694 P.2d 670.

Police officer's asking defendant to step out of vehicle did not transform an otherwise valid stop into an unlawful seizure in that defendant's liberty and privacy would have been restricted whether he stayed inside or stepped outside the vehicle; the additional intrusion could only be described as de minimis. State v. Kennedy (1984) 38 Wash.App. 41, 684 P.2d 1326, review granted, affirmed 107 Wash.2d 1, 726 P.2d 445.

Police officer had reasonable suspicion to believe defendant was engaged in wrongdoing, where neighbors' complaints and officer's personal observations, when coupled with his previous knowledge and experience, corroborated information supplied by informant that defendant was purchasing drugs at a residence; accordingly, officer was justified in stopping defendant as defendant drove car away from residence. State v. Kennedy (1984) 38 Wash.App. 41, 684 P.2d 1326, review granted, affirmed 107 Wash.2d 1, 726 P.2d 445.

Brief detention of a vehicle without probable cause is permissible when based upon neutral criteria as a valid exercise of the police power of the state in assuring the health and safety of the public on the highways. State v. Marchand (1984) 37 Wash.App. 741, 684 P.2d 1306, review granted, reversed in part 104 Wash.2d 434, 706 P.2d 225.

Police officer who has reasonable suspicion based on objective articulable facts that individual has committed or is committing crime may make brief investigatory stop even though probable cause for arrest may be lacking; although such stop constitutes "seizure" under U.S.C.A. Const.Amend. 4, fact that suspect's freedom to move is completely restricted does not transform valid investigative detention into traditional arrest with its requirement of probable cause. State v. Williams (1983) 34 Wash.App. 662, 663 P.2d 1368, review granted, reversed on other grounds 102 Wash.2d 733, 689 P.2d 1065.

Where police officer saw parked automobile begin to drive away from front of residence at which silent burglar alarm had been reported activated two minutes earlier, brief investigative stop of driver of automobile was proper. State v. Williams (1983) 34 Wash.App. 662, 663 P.2d 1368, review granted, reversed on other grounds 102 Wash.2d 733, 689 P.2d 1065.

Police officer, who responded to a silent alarm triggered at a furniture store and observed a truck emerge from the alley behind the store at a time when no business was being carried on in the store and no traffic was expected in the alley, had a well-founded suspicion that defendant, the truck driver, might be involved in a crime and his investigatory stop of the truck was justified. City of Seattle v. Urban (1982) 32 Wash.App. 634, 648 P.2d 922, review denied.

Initial seizure of passenger was unconstitutional where investigatory stop and frisk of passenger in car parked late at night in industrial area was based on fact that place of stop was high-crime area and that it was unusual, although not unlawful, for him to be parked at that location at that particular hour of night, since there was no assertion that crime had been committed that night in vicinity or even that police officer specifically suspected either passenger or driver of involvement in criminal activity. State v. Stroud (1981) 30 Wash.App. 392, 634 P.2d 316, review denied.

Where citizen-informant reported three gunshots being fired at an apartment complex, gave a detailed description of defendant's car, a description of defendant himself, and information that defendant had acted in a suspicious manner after the shots had been fired, where the informant identified himself by name, gave his address, phone number, and other background information, and where police officer observed a vehicle matching the description given by the citizen-informant as he approached the vicinity of the reported shots, the police were justified in stopping defendant's vehicle because they had a well- founded suspicion based on objective facts that defendant was connected to actual potential criminal activity. State v. Wakeley (1981) 29 Wash.App. 238, 628 P.2d 835, review denied.

Rule that "seizures" of persons by police officers must be reasonable applies to stopping of an automobile and detention of its occupants. State v. Larson (1980) 93 Wash.2d 638, 611 P.2d 771.

Circumstances such as the report of a pistol being brandished and the suspicious "homing" of the defendant's automobile upon another in an isolated part of a parking lot called for further investigation and justified officer in stopping defendant and other occupant and requiring them to get out of automobile with their hands in view. State v. Thompson (1979) 24 Wash.App. 321, 601 P.2d 1284, review granted, reversed 93 Wash.2d 838, 613 P.2d 525.

22. ---- Removal from scene, investigative stops

Police properly removed defendant from location of an investigatory stop to be identified by witness, although police had not at that time confirmed the existence of a crime, where burglary was confirmed virtually simultaneously with defendant's detention and suspicion had already focused on defendant based on eye witness accounts, and where the defendant was detained for no more than five to ten minutes, although defendant was frisked and handcuffed before being placed in police car. State v. Wheeler (1986) 43 Wash.App. 191, 716 P.2d 902, review granted, affirmed 108 Wash.2d 230, 737 P.2d 1005.

23. ---- Inventory of property, investigative stops

Reasons for a police inventory which were outlined by the supreme court in Opperman, viz., protection of the owner's property while it remains in police custody, protection of the police against claims or disputes over lost or stolen property, and protection of the police from potential danger, apply also to property taken under police protection when the owner of the property is "detained" under police custody but not "arrested." U. S. v. Robertson, C.A.9 (Cal.)1979, 606 F.2d 853.

24. ---- Dogs, investigative stops

Investigatory stop of defendants was proper, where police officers were led to defendants' residence by tracking dog. State v. Bockman (1984) 37 Wash.App. 474, 682 P.2d 925, review denied.

25. ---- Invalid detention, investigative stops

Detention of defendant, who was observed leaving in his car from scene of possible burglary, was not a valid investigatory stop, where police did not ask him why he was in vicinity until after they ordered him out of car, frisked him, handcuffed him, placed him in squad car, investigated house and called for canine unit, police did not and could not articulate a reason for believing that defendant was dangerous, the detention was not related to an investigation focused on defendant and stop took approximately 35 minutes, so that intensity and scope of the intrusion were improper. State v. Williams (1984) 102 Wash.2d 733, 689 P.2d 1065.

Report of brandishing of a pistol, implicated Cadillac's driver's pulling up next to defendant's car in isolated part of parking lot, and defendant's hurried walking away without looking back did not create reasonable suspicion that defendant was involved in criminal conduct so as to justify investigatory stop. State v. Thompson (1980) 93 Wash.2d 838, 613 P.2d 525.

26. Breach of the peace

A peace officer may arrest without warrant one who in his presence breaches the peace or threatens to do so. Pavish v. Meyers (1924) 129 Wash. 605, 225 P. 633.

27. Burglary

Considering information available to both detective and arresting officer as a result of their conversations with high school principal, juvenile's mother, and a companion, probable cause existed for a warrantless arrest on burglary charge, and thus arrest was not illegal, even though State did not present evidence as to whether arresting officer possessed sufficient information to support an armed robbery arrest. State v. Stebbins (1987) 47 Wash.App. 482, 735 P.2d 1353, review denied.

Where defendant chose to answer police officer's identification questions, and his answers proved incriminating and provided additional information officer needed for probable cause to believe that defendant had committed burglary, officer's subsequent arrest of defendant was lawful, and evidence of paint chips on defendant's clothing seized incident to such arrest was properly admissible at trial. State v. Young (1981) 28 Wash.App. 412, 624 P.2d 725, review denied.

Police officer had probable cause to arrest defendant for burglary of service station where officer had learned that defendant's method of operation was method used in service station, officer knew that defendant was currently subject to burglary prosecution, officer knew that defendant lived 200 feet south of service station, which was direction of burglar's flight, description given by witness matched defendant's description, and defendant had been in the area earlier in the night. State v. Hendricks (1980) 25 Wash.App. 775, 610 P.2d 940, review denied.

Where arresting officer not only had defendant's physical description but found him in close proximity in time and distance to burglary and assault site, officer was entitled to couple such facts with defendant's nervousness and his admission that he had been absent from bar at time of attack in order to arrest defendant, notwithstanding fact that defendant's appearance, although generally same as broadcast description, differed in that his plaid jacket was blue and not brown as specified in description. State v. Byrd (1980) 25 Wash.App. 282, 607 P.2d 321.

Assuming officer did not have probable cause to arrest defendant when he first observed him, information he had received via radio concerning burglary and suspect, coupled with defendant's physical appearance, proximity to the crime scene, his possession of black purselike object, and presence of loose currency in his hand gave rise to well-founded suspicion that he was the suspect in question, warranting temporary detention for further investigation. State v. Walker (1979) 24 Wash.App. 823, 604 P.2d 514, review denied.

Arrest without warrant was made upon good reason to believe arrested person had committed felony, where officer investigating burglary obtained description of perpetrator, located suspect within vicinity of burglary matching description, and person did not satisfactorily respond to reasonable questions as to his presence in vicinity. State v. Stockman (1967) 70 Wash.2d 941, 425 P.2d 898.

28. Disorderly conduct

Defendant's loud and offensive language directed at police officers did not create probable cause to arrest him for disorderly conduct where testimony showed that defendant did not disrupt or obstruct pedestrian traffic himself nor did it show that people who gathered at the scene were about to be incited to violence, in that defendant's language alone did not present risk of harm to himself or others or cause any breach of the peace. State v. Montgomery (1982) 31 Wash.App. 745, 644 P.2d 747.

29. Drug violations

Officers had probable cause to arrest defendant for narcotics violation where much of unidentified informant's information was corroborated, informant's description of defendant was accurate and police confirmed that individual to whom informant stated drugs were to be delivered was involved in drug-related activities, and officers had independent evidence supporting their probable cause determination. State v. Davis (1983) 35 Wash.App. 724, 669 P.2d 900, review denied.

Exchange of white envelopes or packages between two persons unknown to arresting officers in plain view in an open parking lot not itself known for frequent drug transactions did not establish probable cause to arrest. State v. Poirier (1983) 34 Wash.App. 839, 664 P.2d 7.

Police officers who were told by defendant's wife, who had previously given them information which had been confirmed, that her husband would be returning from Los Angeles with drugs, who found that the defendant had left his vehicle at the airport, who observed him arrive on a flight from Los Angeles, and who observed that he made the trip in one day, without luggage, and under an assumed name, elements of the drug courier profile, had probable cause to arrest defendant. State v. Bonaparte (1983) 34 Wash.App. 285, 660 P.2d 334, review denied.

Where defendant had no constructive control over premises in that he was mere visitor, there were no facts indicating defendant's knowledge of drugs in bedroom, and nothing to directly relate defendant to drugs found in bedroom other than his mere presence within house, discovery of contraband during execution of search warrant of house did not establish probable cause to arrest defendant. State v. Broadnax (1982) 98 Wash.2d 289, 654 P.2d 96.

Assertions received by sheriff from drug enforcement administration agent that airline passenger-defendant met undefined drug courier profile, the observation of defendant on telephone, and defendant's nervous appearance, were not enough to establish probable cause for arrest or reasonable and articulable suspicion that defendant was engaged in criminal activity. State v. Rodriguez (1982) 32 Wash.App. 758, 650 P.2d 225, review denied.

Based on police knowledge that defendant was from out of town, he was carrying large amounts of cash, he had given address of a known drug offender, he inquired about traveling to a drug origination area, he may have been using traveler's checks to launder money, and he inquired about wiring $50,000 cash to undisclosed location, there were sufficient objective facts to base a well- founded suspicion of actual or potential criminal activity justifying defendant's arrest. State v. Cole (1982) 31 Wash.App. 501, 643 P.2d 675.

Cases authorizing "seizures" of persons on lesser cause than "probable cause" for search and seizure are narrowly drawn and carefully circumscribed. State v. White (1982) 97 Wash.2d 92, 640 P.2d 1061.

Discovery of marijuana, immediately behind passenger seat but inside sleeper of truck, removed from main section of truck cab, provided probable cause for police to arrest hitchhiker for constructive possession of marijuana. State v. Coahran (1980) 27 Wash.App. 664, 620 P.2d 116.

Where officers, trained and experienced in marijuana identification, detected its odor in a private vehicle stopped along the highway, officers had probable cause to arrest occupants of automobile for marijuana possession and to search incident to that arrest. State v. Hammond (1979) 24 Wash.App. 596, 603 P.2d 377.

When officers, trained and experienced in marijuana identification, detect its odor in a vehicle stopped along highway, they do not have to ignore the odor and they have sufficient information to reasonably believe that crime of marijuana possession is being committed in their presence. State v. Hammond (1979) 24 Wash.App. 596, 603 P.2d 377.

Where initial entry of undercover officers into defendants' home was lawful, and where they detected the odor of unburned marijuana immediately upon entering the home, they had probable cause to believe that defendants were in possession of marijuana and were thus justified in arresting defendants and searching defendants even though they had not obtained an arrest warrant for a prior sale made by one of the defendants and even though the arrest of that defendant for the prior sale was one of the purposes of the officers in going to the home. State v. Huckaby (1976) 15 Wash.App. 280, 549 P.2d 35, review denied.

30. Intoxicating liquor offenses

Officer had probable cause to arrest juvenile for consumption of alcohol, even though he did not actually observe juvenile drinking; officer saw juvenile placing bag containing beer bottles into trash can and after stopping him detected odor of alcohol on his breath. State v. Preston (1992) 66 Wash.App. 494, 832 P.2d 513, review granted in part 120 Wash.2d 1012, 844 P.2d 437, affirmed 122 Wash.2d 553, 859 P.2d 1220.

Officer, who observed driver standing near rear of vehicle in disorderly condition, who noticed strong odor of intoxicants on driver's breath, and who had been told by person at scene that driver had been behind wheel and was weaving all over road prior to being persuaded to stop her vehicle, had probable cause to arrest driver for driving while intoxicated. Waid v. Department of Licensing (1986) 43 Wash.App. 32, 714 P.2d 681, review denied.

Police officers had reasonable grounds to believe that appellant had been driving or was in actual physical control of a motor vehicle upon the public highways of the state while under the influence of intoxicating liquor and, therefore, the arrest of appellant was not invalid. Watkins v. State, Dept. of Licensing (1983) 33 Wash.App. 853, 658 P.2d 53.

If a police officer has reasonable grounds to believe a driver is intoxicated, he may request that the driver submit to chemical testing of his blood or breath to determine the alcoholic content of his blood. Oaks v. State, Dept. of Licensing (1982) 31 Wash.App. 892, 645 P.2d 708.

Defendant was lawfully arrested for drunk driving after police officer observed a green vine hanging from front bumper of defendant's automobile and watched as the automobile backed into a parking space in a parking lot, even though officer did not observe any erratic driving, in that officer lawfully inquired about the vine attached to the bumper of defendant's car and then observed that defendant was intoxicated. City of Seattle v. Tolliver (1982) 31 Wash.App. 299, 641 P.2d 719, review denied.

Where police officers who arrested parolee knew victim had been shot with shotgun and that the victim had identified parolee as assailant, officers were privileged to arrest parolee. Kellogg v. State (1980) 94 Wash.2d 851, 621 P.2d 133.

31. Negligent homicide

Having smelled alcohol on defendant's breath and having observed dead driver of other car, which had right-of-way, investigating officer had probable cause to make warrantless arrest of defendant for felony of negligent homicide at hospital to which she was taken. State v. Turpin (1980) 25 Wash.App. 493, 607 P.2d 885, review granted, reversed on other grounds 94 Wash.2d 820, 620 P.2d 990.

32. Robbery

Police had probable cause to stop automobile and arrest occupants where description of automobile used in robbery was similar to that of automobile stopped, similar automobile had been used in robberies a few days earlier, which involved similar modus operandi, police had learned vehicle owner's identity and had gone to his residence to look at automobile so it could be identified, and one of the officers who assisted in stopping automobile had previously identified it. State v. Scott (1980) 93 Wash.2d 7, 604 P.2d 943, certiorari denied 100 S.Ct. 1857, 446 U.S. 920, 64 L.Ed.2d 275.

There was probable cause to make arrest and search and seize evidence contained in automobile in which defendants were riding, where defendants and their automobile matched description of persons involved in robbery received by arresting officers just 45 minutes before arrest. State v. Palmer (1968) 73 Wash.2d 462, 438 P.2d 876, certiorari denied 89 S.Ct. 381, 393 U.S. 954, 21 L.Ed.2d 365.

33. Shoplifting

Where store security officer observed defendant emerge from rear of men's outerwear department with a bulge under his overcoat and then leave the store and where, after the officer followed defendant to a barbershop, the officer returned to the department store had determined that a leather coat was missing from the men's department, it was proper for security officer to approach defendant on the street, identify himself as a security officer and ask for the coat and when defendant produced the leather coat from under his overcoat, the security officer acted lawfully in arresting defendant. State v. Gonzales (1979) 24 Wash.App. 437, 604 P.2d 168, review denied.

34. Theft

Police officers had probable cause to arrest defendants for theft; officers had knowledge of initial call to police, which included fact that three men had been acting suspiciously in store and description of their car, of subsequent radio dispatch, including more detailed description of men and fact that theft had occurred, of information given to officers by suspects upon questioning, including their admission that they had been in store, and of subsequent radio transmission including information that cash drawer had been pried open, store employees' statements that three men appeared to be acting in concert, and further descriptions. State v. Lidge (1987) 49 Wash.App. 311, 742 P.2d 741, review granted, reversed on other grounds 111 Wash.2d 845, 765 P.2d 1292.

35. Traffic offenses--In general

Custodial arrests for traffic violations are limited to situations involving specific violations listed in statute governing when officer may make arrest without warrant, refusal to sign promise to appear in court, and nonresident arrestees. State v. Terrazas (1993) 71 Wash.App. 873, 863 P.2d 75, review denied 123 Wash.2d 1028, 877 P.2d 695.

Police officers may not make custodial arrests for minor traffic offenses. State v. Reding (1992) 119 Wash.2d 685, 835 P.2d 1019.

Statute authorizing police officers to arrest drivers for offenses such as reckless driving does not place any time limit on detention and, thus, statute authorizes custodial arrests for offenses that are more serious than minor traffic offenses; overruling State v. Stortroen, 53 Wash.App. 654, 769 P.2d 321. State v. Reding (1992) 119 Wash.2d 685, 835 P.2d 1019.

Statute authorizing police officers to make arrests for traffic offenses that are more serious than minor offenses does not limit officer's authority to those situations in which crime occurs outside of officer's presence; it would be unsupportable for officers to have authority to arrest drivers for reckless driving committed outside officers' presence, but not for reckless driving witnessed by officers. State v. Reding (1992) 119 Wash.2d 685, 835 P.2d 1019.

Custodial arrest of driver who had accumulated ten notices of failure to appear was proper and sufficient to support vehicle search. State v. Reeb (1992) 63 Wash.App. 678, 821 P.2d 84.

Police officer may arrest person without warrant upon probable cause to believe that person has violated traffic law such as reckless driving or driving while intoxicated. O'Neill v. Department of Licensing (1991) 62 Wash.App. 112, 813 P.2d 166.

Officer was authorized to arrest driver, rather than issue citation, for driving while his license was suspended as habitual traffic offender. State v. Quintero-Quintero (1991) 60 Wash.App. 902, 808 P.2d 183.

Police officer had authority to arrest driver, rather than merely issue a traffic citation, where he had reason to believe that driver was habitual traffic offender, whose operation of vehicle while order of revocation was in effect was gross misdemeanor and whose conviction of such offense would result in mandatory jail time; in light of imposition of mandatory jail time, rational for merely issuing citation was not present. State v. Quintero- Quintero (1991) 60 Wash.App. 902, 808 P.2d 183.

A stop based on a parking violation committed by driver does not reasonably provide a police officer with grounds to require identification of individuals in the car other than the driver, unless other circumstances give the officer independent cause to question passengers. State v. Larson (1980) 93 Wash.2d 638, 611 P.2d 771.

Where driver of an automobile commits a traffic offense, stopping of the automobile and detention of the driver in order to check his driver's license and automobile registration are not unreasonable under the Fourth Amendment. State v. Larson (1980) 93 Wash.2d 638, 611 P.2d 771.

Under subsec. (4) of this section, law enforcement officer who investigated accident at scene thereof was not authorized to thereafter arrest driver, at place away from accident scene, for driving while under the influence of intoxicating liquor. State ex rel. McDonald v. Whatcom County Dist. Court (1979) 92 Wash.2d 35, 593 P.2d 546.

When a person is willing to give his written promise to appear in response to a minor traffic violation punishable as a misdemeanor, pursuant to § 46.64.015, a custodial arrest of that person for such offense is improper and impermissible (prospectively overruling prior inconsistent decisions). State v. Hehman (1978) 90 Wash.2d 45, 578 P.2d 527.

For purposes of this section, which permits a warrantless arrest at the scene of an accident, a hospital to which an injured driver has been evacuated is not the scene of the accident. State ex rel. McDonald v. Whatcom County Dist. Court (1978) 19 Wash.App. 429, 575 P.2d 1094, review granted, affirmed 92 Wash.2d 35, 593 P.2d 546.

Though misdemeanor committed in presence of officer be not breach of peace, right to arrest without warrant exists nevertheless, and it follows that officer had right to arrest accused for driving car without lights and license plates, as this was a misdemeanor under the statute. State v. Deitz (1925) 136 Wash. 228, 239 P. 386.

36. ---- Driver's license, traffic offenses

Offense of driving on suspended license in the third degree is misdemeanor for which driver may be arrested. State v. Perea (1997) 85 Wash.App. 339, 932 P.2d 1258.

Driving without license is not among traffic violations listed in statute governing when officer may make custodial arrest without warrant. State v. Terrazas (1993) 71 Wash.App. 873, 863 P.2d 75, review denied 123 Wash.2d 1028, 877 P.2d 695.

State patrol officer's mere suspicion that defendant had given false name was insufficient as other grounds to justify custodial arrest for driving without license; officer had no facts suggesting that defendant would not appear if cited and released, did not have dispatch run name through computer, did not inquire where defendant lived, and did not attempt to establish ownership of vehicle before arresting defendant. State v. Terrazas (1993) 71 Wash.App. 873, 863 P.2d 75, review denied 123 Wash.2d 1028, 877 P.2d 695.

Statute authorizing police officers to arrest drivers for offenses such as reckless driving does not place any time limit on detention and, thus, statute authorizes custodial arrests for offenses that are more serious than minor traffic offenses; overruling State v. Stortroen, 53 Wash.App. 654, 769 P.2d 321. State v. Reding (1992) 119 Wash.2d 685, 835 P.2d 1019.

State trooper had no reasonable grounds to believe that defendant would disregard written promise to appear in court pursuant to citation for driving without a valid license, as would entitle trooper to make custodial arrest of defendant and search his vehicle pursuant to that arrest. State v. Stortroen (1989) 53 Wash.App. 654, 769 P.2d 321, reconsideration denied.

Despite defendant's contention that officers had at most probable cause to believe he had committed civil infraction of driving without license in his immediate possession, officers had probable cause to arrest defendant for driving without license, where at time of arrest officers had no information from department of licensing concerning defendant's license. State v. Jordan (1987) 50 Wash.App. 170, 747 P.2d 1096, review denied.

Arrest of defendant driver was lawful where at 4 a.m. a police officer patrolling in the high burglary area observed that vehicle driven by defendant had defective license plate lamp and when asked for his driver's license and vehicle registration defendant stated that he never had a license and had no other identification. State v. McIntosh (1986) 42 Wash.App. 573, 712 P.2d 319, review denied.

37. ---- Reckless driving, traffic offenses

Police may make custodial arrest for misdemeanor reckless driving, rather than issuing citation. State v. Thomas (1998) 89 Wash.App. 774, 950 P.2d 498, review denied 135 Wash.2d 1015, 960 P.2d 939.

Custodial arrest of driver for reckless driving was proper, even though jail policy was to issue citation for offense unless driver was listed as gang affiliated and driver was only arrested because officers received erroneous information that driver was on gang affiliation list; officers were authorized to arrest for offense and had probable cause to arrest before they received erroneous information. State v. Thomas (1998) 89 Wash.App. 774, 950 P.2d 498, review denied 135 Wash.2d 1015, 960 P.2d 939.

Washington Constitution did not afford driver greater protection than United States Constitution from custodial arrest for misdemeanor reckless driving. State v. Thomas (1998) 89 Wash.App. 774, 950 P.2d 498, review denied 135 Wash.2d 1015, 960 P.2d 939.

Reckless driving was not "minor traffic offense" and, therefore, police officer was authorized to make custodial arrest of driver; traffic offenses that had not been decriminalized were offenses for which police officers had authority to detain drivers for longer period of time than that needed to cite and release drivers for minor traffic offenses. State v. Reding (1992) 119 Wash.2d 685, 835 P.2d 1019.

Statute authorizing police officers to arrest drivers for more serious traffic offenses such as reckless driving does not require presence of some additional factor to justify custodial arrest, rather than issuance of citation. State v. Reding (1992) 119 Wash.2d 685, 835 P.2d 1019.

Arrest of defendant for reckless driving was lawful, even though defendant was never cited for reckless driving or any other moving violation; undisputed facts supported conclusion that officer had probable cause to arrest defendant for reckless driving, and reckless driving was misdemeanor, rather than traffic infraction for which person may not be arrested. State v. LaTourette (1987) 49 Wash.App. 119, 741 P.2d 1033, reconsideration denied, review denied.

Custodial arrest of defendant was lawful where defendant, speeding on a motorcycle, tried to evade police by racing his vehicle on city sheets, and where defendant was not only a minor, but had no driver's license. State v. Carner (1981) 28 Wash.App. 439, 624 P.2d 204.

38. ---- Hit and run, traffic offenses

Police officer had probable cause to arrest defendant for felony hit and run after defendant drove in pickup truck past scene of collision between automobile and bicycle; officer recognized defendant as owner of automobile which had been towed from ditch directly across road from where bicyclist's body had been found. (Per opinion of Callow, J., with three Justices concurring and one Justice concurring in result.) State v. Knighten (1988) 109 Wash.2d 896, 748 P.2d 1118, reconsideration denied.

39. Knowledge and belief of officer

Deliberately furtive actions and flight at the approach of strangers or law officers are strong indicia of mens rea, and when coupled with specific knowledge on the part of the officer relating the suspect to the evidence of crime, they are proper factors to be considered in the decision to make an arrest. State v. Mendez (1999) 137 Wash.2d 208, 970 P.2d 722.

Good-faith arrest exception is unworkable and is contrary to well-established Fourth Amendment principles. State v. White (1982) 97 Wash.2d 92, 640 P.2d 1061.

Inarticulate hunch is precisely type of subjective basis which is constitutionally insufficient, because it creates risk that person may be detained solely at unfettered discretion of officers in the field. State v. Thompson (1980) 93 Wash.2d 838, 613 P.2d 525.

Officer is not required to have knowledge of evidence sufficient to establish guilt of accused beyond reasonable doubt. State v. Green (1967) 70 Wash.2d 955, 425 P.2d 913, certiorari denied 88 S.Ct. 598, 389 U.S. 1023, 19 L.Ed.2d 670.

In determining whether facts and circumstances under which police officer confronted accused prior to arresting him without warrant were sufficient to convince cautious but disinterested man in believing that he was guilty, elements to consider are belief of officer, whether belief is reasonably grounded, and whether these two things coexisted at moment arrest was made. State v. Kohler (1967) 70 Wash.2d 599, 424 P.2d 656, certiorari denied 88 S.Ct. 773, 389 U.S. 1038, 19 L.Ed.2d 826.

Police officer has probable cause to make arrest without warrant and is immune from liability for acting in good faith on belief that crime is being committed in his presence, if circumstances are such as would cause reasonable person to believe that crime is being committed in his presence. Sennett v. Zimmerman (1957) 50 Wash.2d 649, 314 P.2d 414.

An officer making an arrest without a warrant need only know of the pendency of a charge and of an outstanding warrant against the person arrested; and, hence, on the trial of the latter for killing the officer in resistance, proof of innocence of the charge on which the arrest was made was incompetent. State v. Symes (1899) 20 Wash. 484, 55 P. 626.

40. Fellow officer rule

"Fellow officer rule" allowed knowledge of police officer who observed dancers commit misdemeanor in his presence to be considered in deciding whether another officer had probable cause to arrest dancers, in light of fact that all officers were working together as unit in raid of adult entertainment establishment. Torrey v. City of Tukwila (1994) 76 Wash.App. 32, 882 P.2d 799.

41. Domestic violence

Officers had probable cause to arrest deaf wife for domestic violence, even though interpreter had not been provided, based on husband's statement that he thought wife was going to use knife to kill him, and on wife's written statement that she had been initial aggressor. Patrice v. Murphy, W.D.Wash.1999, 43 F.Supp.2d 1156.

Domestic Violence Protection Act (DVPA) cannot be source of actionable duty on part of police officers to make an arrest, breach of which will allow recovery under public duty doctrine, where more than four hours have elapsed since incident of domestic violence. Torres v. City of Anacortes (1999) 97 Wash.App. 64, 981 P.2d 891, reconsideration filed, review denied 140 Wash.2d 1007, 999 P.2d 1261.

Police officers had no actionable duty to arrest perpetrator of alleged domestic violence, and their failure to do so thus could not provide basis for recovery under public duty doctrine, where more than four hours elapsed between perpetrator's departure from home after incident, and telephone report of incident to police. Torres v. City of Anacortes (1999) 97 Wash.App. 64, 981 P.2d 891, reconsideration filed, review denied 140 Wash.2d 1007, 999 P.2d 1261.

Under Domestic Violence Protection Act, police officer must take a suspect into custody if the officer believes the suspect committed an assault against a family or household member. McBride v. Walla Walla County (1999) 95 Wash.App. 33, 975 P.2d 1029, review denied 138 Wash.2d 1015, 989 P.2d 1137, as amended, amended 990 P.2d 967.

Officer had probable cause to arrest father for breaking son's jaw and thus was required to arrest father under Domestic Violence Protection Act on charge of domestic assault when, during interview at hospital where son was sedated and undergoing treatment, father admitted hitting son, notwithstanding undisputed statements from father and mother that father acted in self defense. McBride v. Walla Walla County (1999) 95 Wash.App. 33, 975 P.2d 1029, review denied 138 Wash.2d 1015, 989 P.2d 1137, as amended, amended 990 P.2d 967.

Generally, where police officer has legal grounds to make arrest, he has considerable discretion to do so; however, in instances of domestic violence, rule is reversed and if officer has legal grounds to arrest pursuant to statute, he has mandatory duty to make arrest. Donaldson v. City of Seattle (1992) 65 Wash.App. 661, 831 P.2d 1098, opinion corrected, review dismissed 120 Wash.2d 1031, 847 P.2d 481.

Issue of whether police had probable cause to arrest wife for violation of Domestic Violence Protection Act was for jury, in wife's subsequent false arrest action; viewed in light most favorable to wife, evidence showed at most that she was victim of domestic assault. Gurno v. Town of LaConner (1992) 65 Wash.App. 218, 828 P.2d 49, opinion corrected, review denied 119 Wash.2d 1019, 838 P.2d 691.

42. Imminent bodily injury or death

In event that boyfriend had been present at house, police officers would have had duty to arrest him based upon girlfriend's statement that boyfriend pushed girlfriend to couch, and started to unbutton her pants, in conjunction with threats after she tricked him into letting her leave the house, such that jury could be permitted to find that officers were reasonably entitled to believe that physical action occurred which was intended to cause another person reasonably to fear imminent serious bodily injury or death. Donaldson v. City of Seattle (1992) 65 Wash.App. 661, 831 P.2d 1098, opinion corrected, review dismissed 120 Wash.2d 1031, 847 P.2d 481.

43. Presence of the officer

Search of defendant's locked vehicle was validly incidental to his arrest, though evidence indicated a general jail booking restriction on minor traffic offenses, given that officer had probable cause to believe defendant was driving with a suspended license, and had asked defendant to step from the vehicle, told him he was under arrest, handcuffed him, and placed him in the back of the patrol car before returning to defendant's vehicle to search it, leaving little doubt that defendant had been placed in custody prior to the search, when cocaine was found. State v. O'Neill (2002) 110 Wash.App. 604, 43 P.3d 522.

Officers did not need warrant to arrest defendant for misdemeanor crime of pedestrian interference, which was committed in their presence when defendant stepped in front of patrol vehicle. State v. Greene (1999) 97 Wash.App. 473, 983 P.2d 1190.

Police officer did not have reasonable grounds to believe that misdemeanor crime of trespass had been committed in his presence in public park and, thus, did not have probable cause to arrest defendant for trespass in violation of municipal code where there was no notice that park was closed. State v. Morgan (1995) 78 Wash.App. 208, 896 P.2d 731, review denied 127 Wash.2d 1026, 904 P.2d 1158.

44. Game wardens

Deputy game warden did not need arrest warrant to arrest person at river while such person was engaged in unlawful fishing. Kosko v. Craig (1934) 177 Wash. 514, 32 P.2d 112.

45. Off-duty officers

Statements of off-duty police officer to defendant who had been looking into car in apartment parking lot at 3:20 a.m. gave fair warning of officer's official character, despite fact that officer was dressed only in pants and had no gun or badge. State v. Brown (1983) 36 Wash.App. 166, 672 P.2d 1268.

46. False arrest

Police officers who arrested bank account holder, after she attempted to deposit paycheck drawn on account which had been closed, for attempting to pass a counterfeit check acted reasonably, and thus were entitled to qualified immunity in common law false arrest action by account holder, who was innocent of any wrongdoing, where officers knew that account had been closed because of counterfeit checks, which had previously been presented at bank, bank was closing for the day at time of incident, and officers were unable to verify account holder's statements regarding her innocence. Dang v. Ehredt (1999) 95 Wash.App. 670, 977 P.2d 29, reconsideration denied, review denied 139 Wash.2d 1012, 994 P.2d 847.

An assault occurs where there is an attempt to unlawfully use force or inflict bodily injury on another, accompanied by apparent present ability to give effect to the attempt if not prevented; an assault also occurs where there is an illegal arrest. Guffey v. State (1984) 103 Wash.2d 144, 690 P.2d 1163.

Unless evidence conclusively and without contradiction establishes lawfulness of arrest, it is question of fact for jury to determine whether arresting officer acted with probable cause. Daniel v. State Through Washington State Patrol (1983) 36 Wash.App. 59, 671 P.2d 802.

Qualified immunity from liability for false arrest exists for police officers acting in good faith on reasonable belief that a crime has been committed. Daniel v. State Through Washington State Patrol (1983) 36 Wash.App. 59, 671 P.2d 802.

Otherwise lawful arrest does not become unlawful even if prompted by malicious motives, and existence or nonexistence of malice is immaterial to question of liability for false arrest or false imprisonment. Bender v. City of Seattle (1983) 99 Wash.2d 582, 664 P.2d 492.

Fact that a person is later acquitted does not necessarily make previous arrest actionable. Kellogg v. State (1980) 94 Wash.2d 851, 621 P.2d 133.

47. Outrage

State trooper's actions in drawing his revolver, pointing it at motorist, ordering him out of vehicle and conducting a pat-down search upon being advised that there was a felony warrant outstanding for another person with the same first and middle initials and same last name and with the same exact physical characteristics listed on driver's license produced by motorist and then subsequently allowing motorist to leave upon learning that the warrant was for motorist's brother did not give rise to the tort of outrage. Guffey v. State (1984) 103 Wash.2d 144, 690 P.2d 1163.

48. Search incident to arrest

Valid arrest of driver did not justify warrantless search of purse known to belong to passenger, where purse was not in automobile at time of search, but rather, was on passenger's person and passenger was outside automobile. State v. Seitz (1997) 86 Wash.App. 865, 941 P.2d 5.

Where arrest of driver for driving while his license was suspended was proper, search incident to that arrest, which disclosed cocaine in passenger compartment of vehicle, was likewise proper. State v. Quintero-Quintero (1991) 60 Wash.App. 902, 808 P.2d 183.

49. Indictment and information

That a defendant is later formally charged with a different offense does not invalidate an otherwise lawful arrest. State v. Montgomery (1982) 31 Wash.App. 745, 644 P.2d 747.
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968.075. Domestic abuse incidents; arrest and prosecution


(1) Definitions. In this section:
(a) "Domestic abuse" means any of the following engaged in by an adult person against his or her spouse or former spouse, against an adult with whom the person resides or formerly resided or against an adult with whom the person has a child in common:
1. Intentional infliction of physical pain, physical injury or illness.
2. Intentional impairment of physical condition.
3. A violation of s. 940.225(1), (2) or (3).
4. A physical act that may cause the other person reasonably to fear imminent engagement in the conduct described under subd. 1, 2 or 3.
(b) "Law enforcement agency" has the meaning specified in s. 165.83(1)(b).
(2) Circumstances requiring arrest. (a) Notwithstanding s. 968.07 and except as provided in par. (b), a law enforcement officer shall arrest and take a person into custody if:
1. The officer has reasonable grounds to believe that the person is committing or has committed domestic abuse and that the person's actions constitute the commission of a crime; and
2. Either or both of the following circumstances are present:
a. The officer has a reasonable basis for believing that continued domestic abuse against the alleged victim is likely.
b. There is evidence of physical injury to the alleged victim.
(b) If the officer's reasonable grounds for belief under par. (a)1 are based on a report of an alleged domestic abuse incident, the officer is required to make an arrest under par. (a) only if the report is received, within 28 days after the day the incident is alleged to have occurred, by the officer or the law enforcement agency that employs the officer.
(3) Law enforcement policies. (a) Each law enforcement agency shall develop, adopt and implement written policies regarding arrest procedures for domestic abuse incidents. The policies shall include, but not be limited to, the following:
1. Statements emphasizing that:
a. In most circumstances, other than those under sub. (2), a law enforcement officer should arrest and take a person into custody if the officer has reasonable grounds to believe that the person is committing or has committed domestic abuse and that the person's actions constitute the commission of a crime.
b. When the officer has reasonable grounds to believe that spouses, former spouses or other persons who reside together or formerly resided together are committing or have committed domestic abuse against each other, the officer does not have to arrest both persons, but should arrest the person whom the officer believes to be the primary physical aggressor. In determining who is the primary physical aggressor, an officer should consider the intent of this section to protect victims of domestic violence, the relative degree of injury or fear inflicted on the persons involved and any history of domestic abuse between these persons, if that history can reasonably be ascertained by the officer.
c. A law enforcement officer's decision as to whether or not to arrest under this section may not be based on the consent of the victim to any subsequent prosecution or on the relationship of the persons involved in the incident.
d. A law enforcement officer's decision not to arrest under this section may not be based solely upon the absence of visible indications of injury or impairment.
2. A procedure for the written report and referral required under sub. (4).
3. A procedure for notifying the alleged victim of the incident of the provisions in sub. (5), the procedure for releasing the arrested person and the likelihood and probable time of the arrested person's release.
(b) In the development of these policies, each law enforcement agency is encouraged to consult with community organizations and other law enforcement agencies with expertise in the recognition and handling of domestic abuse incidents.
(c) This subsection does not limit the authority of a law enforcement agency to establish policies that require arrests under more circumstances than those set forth in sub. (2).
(4) Report required where no arrest. If a law enforcement officer does not make an arrest under this section when the officer has reasonable grounds to believe that a person is committing or has committed domestic abuse and that person's acts constitute the commission of a crime, the officer shall prepare a written report stating why the person was not arrested. The report shall be sent to the district attorney's office, in the county where the acts took place, immediately after investigation of the incident has been completed. The district attorney shall review the report to determine whether the person involved in the incident should be charged with the commission of a crime.
(5) Contact prohibition. (a) 1. Unless there is a waiver under par. (c), during the 72 hours immediately following an arrest for a domestic abuse incident, the arrested person shall avoid the residence of the alleged victim of the domestic abuse incident and, if applicable, any premises temporarily occupied by the alleged victim, and avoid contacting or causing any person, other than law enforcement officers and attorneys for the arrested person and alleged victim, to contact the alleged victim.
2. An arrested person who intentionally violates this paragraph shall be required to forfeit not more than $1,000.
(b) 1. Unless there is a waiver under par. (c), a law enforcement officer or other person who releases a person arrested for a domestic abuse incident from custody less than 72 hours after the arrest shall inform the arrested person orally and in writing of the requirements under par. (a), the consequences of violating the requirements and the provisions of s. 939.621. The arrested person shall sign an acknowledgment on the written notice that he or she has received notice of, and understands the requirements, the consequences of violating the requirements and the provisions of s. 939.621. If the arrested person refuses to sign the notice, he or she may not be released from custody.
2. If there is a waiver under par. (c) and the person is released under subd. 1, the law enforcement officer or other person who releases the arrested person shall inform the arrested person orally and in writing of the waiver and the provisions of s. 939.621.
3. Failure to comply with the notice requirement under subd. 1 regarding a person who is lawfully released from custody bars a prosecution under par. (a), but does not affect the application of s. 939.621 in any criminal prosecution.
(c) At any time during the 72-hour period specified in par. (a), the alleged victim may sign a written waiver of the requirements in par. (a). The law enforcement agency shall have a waiver form available.
(d) The law enforcement agency responsible for the arrest of a person for a domestic abuse incident shall notify the alleged victim of the requirements under par. (a) and the possibility of, procedure for and effect of a waiver under par. (c).
(e) Notwithstanding s. 968.07, a law enforcement officer shall arrest and take a person into custody if the officer has reasonable grounds to believe that the person has violated par. (a).
(6) Conditional release. A person arrested and taken into custody for a domestic abuse incident is eligible for conditional release. Unless there is a waiver under sub. (5)(c), as part of the conditions of any such release that occurs during the 72 hours immediately following such an arrest, the person shall be required to comply with the requirements under sub. (5)(a) and to sign the acknowledgment under sub. (5)(b). The arrested person's release shall be conditioned upon his or her signed agreement to refrain from any threats or acts of domestic abuse against the alleged victim or other person.
(6m) Officer immunity. A law enforcement officer is immune from civil and criminal liability arising out of a decision by the officer to arrest or not arrest an alleged offender, if the decision is made in a good faith effort to comply with this section.
(7) Prosecution policies. Each district attorney's office shall develop, adopt and implement written policies encouraging the prosecution of domestic abuse offenses. The policies shall include, but not be limited to, the following:
(a) A policy indicating that a prosecutor's decision not to prosecute a domestic abuse incident should not be based:
1. Solely upon the absence of visible indications of injury or impairment;
2. Upon the victim's consent to any subsequent prosecution of the other person involved in the incident; or
3. Upon the relationship of the persons involved in the incident.
(b) A policy indicating that when any domestic abuse incident is reported to the district attorney's office, including a report made under sub. (4), a charging decision by the district attorney should, absent extraordinary circumstances, be made not later than 2 weeks after the district attorney has received notice of the incident.
(8) Education and training. Any education and training by the law enforcement agency relating to the handling of domestic abuse complaints shall stress enforcement of criminal laws in domestic abuse incidents and protection of the alleged victim. Law enforcement agencies and community organizations with expertise in the recognition and handling of domestic abuse incidents shall cooperate in all aspects of the training.
(9) Annual report. (a) Each district attorney shall submit an annual report to the department of justice listing all of the following:
1. The number of arrests for domestic abuse incidents in his or her county as compiled and furnished by the law enforcement agencies within the county.
2. The number of subsequent prosecutions and convictions of the persons arrested for domestic abuse incidents.
(b) The listing of the number of arrests, prosecutions and convictions under par. (a) shall include categories by statutory reference to the offense involved and include totals for all categories.
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Source: 
1987 Act 346, § 3. 
1989 Act 293, §§ 1 to 8, eff. May 8, 1990. 
1993 Act 319, § 33, eff. April 30, 1994. 
1995 Act 304, §§ 2 to 5, eff. May 16, 1996.

1995 Act 304 amended subsecs. (5)(a)1, (b)1, (c) and (6).

1995 Act 304, § 6(1) provides:

"This act first applies to arrests made on the effective date [May 16, 1996] of this subsection."

1993 Act 319 amended subsec. (1)(a)(intro.).

1993 Act 319, § 36 provides:

"Initial applicability. This act first applies to actions commenced on the effective date [April 30, 1994] of this Section."

1989 Act 293, §§ 1 to 8 amended subsecs. (1)(a)(intro.) and 4, (3)(a)3, (5)(a)1, and (6); repealed subsec. (1)(c) defining "relative"; renumbered and amended subsec. (2) as (2)(a); and created subsecs. (2)(b) and (6m).

1987 Act 346, § 1 provides:

"Legislative intent and purpose. (1) The legislature finds that societal attitudes have been reflected in policies and practices of law enforcement agencies, prosecutors and courts. Under these policies and practices, the treatment of a crime may vary widely depending on the relationship between the criminal offender and the victim of the crime. Only recently has public perception of the serious consequences of domestic violence to society and to individual victims led to the recognition of the necessity for early intervention by the criminal justice system.

"(2) The legislature intends, by passage of this act, that:

"(a) The official response to cases of domestic violence stress the enforcement of the laws, protect the victim and communicate the attitude that violent behavior is neither excused nor tolerated.

"(b) Criminal laws be enforced without regard to the relationship of the persons involved.

"(c) District attorneys document the extent of domestic violence incidents requiring the intervention of law enforcement agencies.

"(d) Law enforcement agencies be encouraged to provide adequate training to officers handling domestic violence incidents.

"(3) The purpose of this act is to recognize domestic violence as involving serious criminal offenses and to provide increased protection for the victims of domestic violence."

1987 Act 346, § 5 provides:

"Effective dates. This act takes effect on April 1, 1989, except as follows:

"(1) The creation of section 968.075(3) and (7) of the statutes and Section 4 of this act take effect on the day after publication."
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NOTES OF DECISIONS 


Civil liability for statutory violations 3 
College roommates 1 
Duty to victim 2 

1. College roommates

Provisions of this section relating to mandatory arrest apply to roommates living in university residence halls, whether privately or state owned; and if the criteria requiring arrest under this section exist, the law enforcement officer must make a custodial arrest. Op.Atty.Gen. 19-90, June 15, 1990.

2. Duty to victim

Even if deputy sheriff did not violate Wisconsin statute in failing to arrest domestic violence victim's husband for violating temporary restraining order, deputy's duty under Wisconsin law to protect victim was not extinguished, but rather the per se presumption of negligence was only eliminated. Losinski v. County of Trempealeau, C.A.7 (Wis.)1991, 946 F.2d 544, rehearing denied.

3. Civil liability for statutory violations

Material dispute, precluding summary judgment for deputy sheriff in negligence action brought under Wisconsin law, existed as to whether deputy violated statute requiring that arrest be made when there is "reasonable basis" for suspecting continued domestic abuse, where husband appeared at trailer house, in violation of "no contact" temporary restraining order, when victim returned to retrieve her belongings, deputy did not remove husband, and husband subsequently shot and killed victim. Losinski v. County of Trempealeau, C.A.7 (Wis.)1991, 946 F.2d 544, rehearing denied.

Sheriff could not be held liable in negligence action alleging that sheriff failed to develop procedures for handling domestic abuse situations as required by statute, where sheriff stated in deposition that he implemented policy which followed model policy issued by Wisconsin Attorney General's office and that all of his road deputies had been trained in policy's requirements, and the only evidence suggesting absence of policy was brief, vague statement in newspaper article stating that sheriff had never drawn up guidelines or policy to cover domestic situations. Losinski v. County of Trempealeau, C.A.7 (Wis.)1991, 946 F.2d 544, rehearing denied.

Under Wisconsin law, deputy sheriff was not entitled to immunity in negligence action brought by children and estate of domestic violence victim, who was shot and killed by husband, alleging that deputy violated statute requiring arrest to be made when there is "reasonable basis" for suspecting continued domestic abuse, since deputy's obligation to protect victim was no longer discretionary upon assumption of duty to accompany victim in retrieving her belongings, and reasonable inference arose that deputy knew of "no contact" temporary restraining order and had been warned of husband's dangerous propensities. Losinski v. County of Trempealeau, C.A.7 (Wis.)1991, 946 F.2d 544, rehearing denied.
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