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FORGED MIGRATION, REFUGEES, AND ASYLUM 2913

E@K‘C@d Migﬂfﬁﬁ@ﬂa R@fug9689 m}d Agyium from their conntries of origin, refugees began to be thought of as victims of persecu-

gion based on their particular political or religious beliefs. Tt has been argued by a
pumber of tegal commentators that definitions based on a lack of diplomatic protec-
sion such as those of the 19205 are too broad (Vernant 1953:6), removed [rom the
events which led to the refugee crisis (Goodwin-Gill 1985:4), and ignore (he essential
element ol refugeehood which is the “deep-rooted political controversy benween the
authorities and the individual” (Grahl-Madsen 1966:98). This perspective dilfered
markedly from that of the Tastern countries alter World War 11, who Ewored the
elevation of economic and social rights as apposed o that of civil and political rights.
Eventually, the USA, responsible for much of the Funding of the projects of the inter-
national community past-World War 11, succeeded in exerting a grear deal of influence
on hoth the form and nawre of the institutional structure that was established. The
Introduction  definition of a refugee was thercfore anchored around the nodon of a well-founded
: " fear af persecution based on a threat o the individual's civil and political rights, and
Forced migration and refugee and asylum issues are, by definition, often a matter of - the UNH(‘.R’S mandlare was l.imimcl '(1ccvm'('liugl)’ (I\‘;;u';}ta‘n_i 2(-}0555]8—‘[9)-@ )
international polilics as they affect the relationship between couniries of origin and - : It 1s clear from the Insu:n:xcz'll C‘,\"D]ll[,](‘lf'l ol the clci'l_ml.lqn ol a 1:cfugee that it lias
countries of destination. Recent estimates by the Unired Nations High Commissione . gradually become more restricted and delined (G(?t)([i\-’ﬂl*Gl]l.EQSSZ("J). States prelerl:'ed
for Refugees suggest that in 2007 there were more than 10 million asvlum seckers - 1o make clear o whom they were wi.lling ) prQVIdC protection and [rom what. This
and refugees worldwide: that is, individuals who left their home counury 1o seek pro- Dowas (?S;‘J(‘._{.:ially the case ([lk.l;' too the fact that 1'ctuge:?s z'ccngn:xf:d as such.un(ler _Lhe
tection it another country {UNHCR 2007). This paper seeks to provide an overview Convention were :1uu'_:m'fmcztlly 1o be gl“:m:(:td certain substantive protection cqtu.le—
of the multidisciplinary academic literature on forced migration, its key debates and men Ls.‘Slales had therefore [.oli)c czu‘c[ul.L.h;-H only those l,l'u_l)-' meeting Ll_'le E'(Ef"LEgL".(;’.
major contributions. Although it attempts to provide as balanced and comprehensive - delinition could access these rights. Traditionally, the essential quality of a refugee
an account as possible, the sheer scope of the subject means that choices as (o the - was seen Lo be her presence owside ol her own country as a result of political per-
geographical, theoretical, and empirical coverage of the paper had 10 be made. The - secution (Simpson .].9."_’?1_::))‘. i‘p;_‘ this purpose, the C.up\'t:l?tl(‘fn contains the right to
paper fakes as its main focus the question of how the global reflugee lramework and rrmz-;t‘;‘/mrfem_uni, protecting 1-11.(lw1(11.}als within state parties ‘]unscpcu(m {ro:.n return to
vegional legal regimes on forced migration (such as that of the European Union) -4 territory in whlf'h their life or liberty would be lh]‘e'c}tcned. The principle of non-
have come about, how they have heen assessed, and what attempts have been made - wefoulement is consistenty hailed by COMMENLatars as being the essence of the obliga-
to reform them. By way of conclusion, the piece identifies a number of key areas for tions set out in the Relugee (I{)nvem.lon_ lo he ;.]dh(il'(:CE to by states. VArLic[e 33(.1) {A)
future research, ol the Refugee Convention, which prohibits refoulement, reads: “No Contracting State
: shall expel or return {‘refouler’} a refugee in any manner wharsoever to the frontiers
of territories wherve his lile or freedom would he threatened on account of his race,
religion, nationality, membership of a particular social group or political opinion.”
Most scholars in the field agree rhat recognition of a refugee’s status does not
“make her a refugee,” but merely “declares her to be one™ (UNHCR 1979: para. 28),
. Thus, Article 33 necessarily implies that the status of an applicant is to be determined
Refugees were first defined collectively at the international level, recognized on the - by the state in which she ladges her claim before any deportation can fegitimately
hasis of a group identity. After World War I, when the League of Nations moved - take place. Fuiling this, a state could not be certain that it is adhering to the principle
to provide legal protection to refugees, it adopted definitions “for each category - ol won-refoulement. In theory, therefore, all asylum seekers may be said to henefit {rom
by intergovernmental conferences convened for the purpose, and the definifions " presumplive refugee status” whereby “an applicant has the same [Arricle 33] rights as o
were adopted by the Council and the Assembly and incorporated in international refugee unless and until his or her non-refugee status has been established” (Vedsted-
Arrangements and Conventions concerning refugees” (Goodwin-Gill and McAdam I"[i}nsen 1999:275, 276).
2007:3). Thus, in the 1920s and 1950s, refugee definitions were drafted on an ad hoec vl'he rationale behind the unyielding support for this in terpretation of the principle
basis, tailored to At specific refugee situations, The first formal definition ot a refugee {)I. ron-refordement is that any aliernative reading would considerably weaken the efficacy
in international law was agreed at an intergovernmental conference in May 1926 zu}cl . of ‘Lhe Refugee Convention's protective 1‘cgimc by permitting states to deny formal
is found in the League of Nalions' 1924 Arrangement, which delined the term “refu- refugee status to those talling within the definition of a refugee in order to evade

>

gee” on the basts of country of origin or ethnic group. A refugee was then defined their dury w protect such individnals (Lauterpacht and Bechlehem 2005

Nadine El-Enany and Eike R. Thielemann

Fevofiean University Insiitute, Florence/ London School of Econemics
and London School of Econowics

Establishing the International Regime for the Protection of Refugees

Who Is a Refugee?

3 32}, However,
as “Any person of Russian origin who does not enjoy or who no longer enjoys the G()_{:)(l‘.viu("-ill has noted that “in practice the (legal) obligation ro respect the principle
protection of the Government of the Union of Soviet Socialist Republics and whe has - [:0[ nonigfoulement], independent and compelling as it is, may be difficult (o isolate
not acquired another nationality” (League of Nations 1926:44). S fl"can"l the (political) options which govern the availability of solutions” (Goodwin-Gill
From an ideological point of view, alfter World War I, the method of cleﬁnmon_ 1996:1),
hased on group identily which had been adopted in earlier texts was criticized by Buring World War 11 a great many individuals had fled across horders in order to
many legal scholars who asserted that it misrepresented the nature of 1‘6[’115_-{(:8'1100({- ; Escape persecution. When it came to the task of creating a general definition of a
As a result of Nazi persecution, when hundreds of thousands of Jews were forced ;i‘ci’ugec during the negotiations on the Refugee Convention, this was molded to fit




2314 FORGED MIGRATION, REFUGEES, AND ASYLUM

those alrendy on the states’ territories. Categories were formulated of “cxisl.ing
refugees, while the general criterion of persecution or fear ol persccution, neither
nartow nor excessively restricted . .. was considered broad enough for post-Second
World War and future refugees” (Goodwin-Gill and McAdam 2007:36). The drafters
therelore had a clear idea of whom they wanted to fall within the scope of the
refugee definition and opted for a more general wording so thal changes could he
accommedated in the future. An optional geographical and temporal limitation wag
included in the Convention pulmLLmlr states to limic their obligations (o religees
“resulting from events occurring in Eurepe” prior to fanuary | 1‘]"E (Article 1(H)
Refugee Convention 19513,
1130 delinition ol a refugee eventually setded upon in the 1951 Refugee Convention
(Article 1(A}(2)) states 111‘11 a refugee is a person whon

L.} owing 10 a well-lounded fear ol heing persecuted for reasons ol ruee, religion,
nationality, membership ol a par ticular social group or pr)lilirui apinion, is outside the
corintry of his nationality and is unable, or owing (o such fear, is unwilling to avail him-
self of the protection of that country; or who, not having o natonality and being outside
the country of his former habimual residence as a resull of such events, is unable or, owing
to such fear, is unwilling w retn e i [, ]

Recognitiont as a refugee under the Convention therefore requires an individual to
have crossed an international border and to have suffered some sort of discriminatory
human rights breach. Proof of persecution alone is not sulficient to establish refugee
status; the threat o the individual’s life or liberty must have a diseriminatory impact
an the basis of her “race, religion, nationality, munbeuhlp ol a qocml group or
political opinion” (Anker 2002:134). Though the term “persecution” is not iself
defined, certain types of harm have waditionally been scen as falling within its scope
ol meaning whilst others not. For example, individuals {fecing poverty are not genes
ally unm(lm ed deserving of asylum. “The solution 1o their problem. if any, lies more
within the province of international aid and development, rather than in the institu-
tion of asylum™ (Goodwin-Gill and McAdam 2007:15). Furthermore, traditionally those
indivicuals who flee the criminal justice system after committing a crime {of a non-
pelitical nature} are excluded [rom refugee pmtectmn {2007:3).

With the arrival of the 1960s, refugees hegan to arrive in European countries from
further afield. The cases of these refugees were not reconcilable with pre-1951 events
and thus the Convention limited the UNHCR in its ability o come to the aid of these
relugees. Althongh the Stawee of the High Commissioner’s (HC) Office included
LllLbL refugees in iu.s mandate, the HC was fess able to secure international protection
for them due to the fact that the contracting states were not required under interma-
tional law to provide certain protection 119;11(9 to these refugees as they were in
refation Lo those reflugees resulting [rom “events eccwrring before 1 January 19517
The HC moved to obtain agreement on the removal of the geographical and tem-
poral limitation attached to ihc Relugee Convention. The 1967 Protocol was signed
by 27 states in less that nwo years, Jnd by 1072, 539 states had ratified it (Holbhorn
1075:182). ' '

In 1967 the New York Protoecol was agreed and served to create for states the option
of removing the geographical limitation attached to the 1951 Refugee Convention,
which had limited its scope of application to those refugees originating from European
countries, or simply signing up Lo the Protocol. Today, only four parties to the
Convention retain the geographical limitation (Congo, Mdd&fmsuu Monaco, and
Turkey). Goodwin-Gill and McAdam note that the Refugee Convention has [ equmll]v
been criticized for its “European bins.” However, they pomt out that an alternative
view was present at the time of the Convention’s agreement in 1951 It was remarked
by the French representative, Mr Rochefort, at Lhc. 1051 conference in Geneva that,

FORGED MIGRATION, REFUGEES, AND ASYLUM

Table 1T Refugecs, internaliy disp]zu‘.ml persons (FDPs) andd othery of concern (o UNTTCR by
erritory of asylum, end-2007 (in millions)

Refugres DRy Total papdation of concern
Alvica 7.0 10.7
Asia 3. .3 18.7
Europe 1.6 0.6 3.0
Farin Aanerica and the Caribbean 0.0 9.0 3.6
Northerny America 0.5 .0} 0.G
Talal 9.7 18.7 31.7

Soarees TINTTCR (2007

despite the fact thai more than 80 states bad been invited 1o attend, the conference
was little more than a “slightly enlarged” meeting of the Council of Europe. dccording
t him, a universal system of protection had failed because the non- fumpmn coun-
mries had failed to attend and due to the attitude of immigration couniries, which
claimed not wo have refugee protection problems (UN doc. \/( ONE2/8R.3, 12, See
Goodwin-Gill and \Iu\ddm SNT56).

Thus, we have seen a move [rom international protection schemes based on a col-
lectivized notion of protection to a regime which is now hased on a highly individu-
alized definition of a refugee. However, since the establishment of this international
legal framework in 1951, the Geneva Refugee Convention has faced a number of
challenges for its failure to provide adequate protection Lo refugees and to equitably
bulance refugee “burdens” across destination countries. Table 1 summarizes recent
UNHCR data regarding the distribution ol forced migrants across the globe,

[t can be scen Lh.lL Lhe major industrialized countries in Europe and \Tm th America
only provide protection to just about 21 percent of the global refugee population,
4 pereent of the total number of internally displaced persons and aboul 11 percent
of all persons of concern o the UNHCR (mciudcs stateless persons). By fur the larg-
est proportion of responsibility for [orced migrants is borne by the developing world,
Since the early 199905, Iran has been the country which has hosted the largest numbers
of relugees (4.5 million at the peak in 1991-2).

”d\-ll]g briefly explored the establishment, evolution, and some elfects of the inter-
national protection regime, we now tum o consider some of the major challenges
it las [aced in recent years. As a result of the Convention’s failure to adequately
protect all thase who are perceived to be deserving of some form of protection, the
debates that have emerged have become incr cdsmf;lv divisive in nature, and perspec-
tives and appraaches to u:{uuee protection have become highly fragmented. We have
identified the polarization in the debate as being between pragmatists and idealists.
Despite their common goal of achieving more effective protection for refugees, the
means advocated 1o achieve this goal are markedly dilferent depending on whether
one adheres to the pragmatist or idealist view on refugee protection. Thus, the fol-
lowing section explores the question: should we adopt a more pragmatist or idealist
approach 1o addressing the shortcomings of the international protection regime?

Strengthening International Refugee Protection: Key Debates

Idealist or Pragmatist Reform Approaches?

Aside from eminent refugee scholars’ articulations and interpretations of the 1951
Refugee Convention (Hathaway 2005; Goodwin-Gill and McAdam 2007), since its
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inception, the Convention has come under increasing umclsm [()1 failing to Adulu.utlv . which tend to oceur in the private sphere, in international and national renditions
protect refugees. In this way, there has been talk of a “crisis” in protection [or 4 of refugee law and policy.
number of (luadu This crisis is manifested in the series of relugee movements thye The birth of the pragmatist approach, which developed in response w the more
have taken place and which have not been effectively addressed d‘~"PlLU the existence commonly adopted idealist approach to refugec pl"{:)tcctinn, can perhaps be pinpeinted
ol the Geneva Refugee Convention. Such shortcomings were particularly evident 4t the stage at which inter -prcuuimw of refugee law ook on a more radicul guise.
the case of the Rwandan genocide and dispiacement in 1994 and the Kosove refugee - Perhaps Lh(‘ most sweeping pragmatist reformulation ol the international ]pggl frame-
crisis in 1999, Also, the Convention [ails o cater explicitly for the internatly displaccr[ : work for refugee protection lms been provided by James Hathaway (1997; 2007). In
and the UNHCR has gradually taken such persons under its mandate dtﬂ])llt‘ theiyr 1997 II.ll.lhumy suggested an inlerpretation of the 1951 Refugee Convention that he
having traditionally been excluded from its purview (Cohen and Deng 1098y © pelieved would make the prospect of providing refugee protection more appealing
(Jnmmcmduns have responded 1o this protection crisis, and challenges to the currene - 1o states, In doing so, he has sometimes been accused of trving to narrow the refugee
protection regime have developed along two principal lines. The first is idealist in - pmtt‘(ll““ (1thll[l“]1 Essentially, Hathaway's argument is driven by his belief in lhf_
nature and ‘-m‘“]“ the argument that the refugee definition as contained in the iclen that “if the international protection of relugees is 1o be meaningfully regulated,
Relugee Convention is not sufficiently broad .md thus fails to protect all those indi- © then we must temper the demands of moral criticality 10 meet the constraints of
\ldlm?s (lum\mq of pmtutmn The second line of argument is a realist one, taking yractical feasibiliy” (Hathaway 1997:xxiii—xxv). In his edited volume, Reconceiving
a4 more pragmatic approac It in addressing the mmihu(,nucs of the Convention. ILs : International Re, .f-'l;"("f.’ Lawe, Fathaway begins with the premise that internatignal refugee
advocates emphasize the importance of ma[\mtr refugee protection requirements maore faw is irrelevant in the sense that it “rarely determines how governments respond to
palatable 1o states, the actors upon which we ‘t]\’ o P““‘(1L refugees with protection, involuntary migration. States pay lip service to the importance of honouring the right
These two conirasting approachies will be cxp]mcd in rn. : to seek asylum, but in practice devole significant resources to keep relugees away
The idealist approach is founded on the notion that the current international tegal - from their horders.” Hathawav coined the term “non entrée regime” to describe the
mglm(* for.the protection of refugees is too narrowly defined. Adopting this perspec- sicuation whereby stales enact measures which serve to restrict access o their asylum
tive, Arthur Helton and Eliana ]du)bs have asserted that “Convention refugees actually procedures, essentially to deflect refugees [rom their territories (p. 127). \cunqu
constitute only a small part of today’s estimated 175 million international migrants, : to Hathaway, this situation is due o the persistence of cr;un‘oraufm about the real
many of wham are forced to move by a variety of disasters, including armed conflice, authority of international refugee law.” He attributes the “brealdown in the authority
persecution, severe eummmc insecurity, environmental degradation, or other grave of internatonal refugee law” o “its failure explicitly to accommodate the reasonable
[ailures of governance™ (Hellon and Jacobs 2006:3). This perceived ’“‘-‘d“l““L)’ m precccupations of gdverluncms in the countries to which refugees flee.” Due to the
the international refugee protection regime has led a number ol authors Lo argue lack of an enforcement mechanism for the Conventon, the system is one of “state
for a widening of the current refugee definition in order Lo eneompass da greater selfregulation” and “therelore will be respected only o the extent that receiving states
scope of harms. This view point asserts that “the current legal categories are oo nar- - believe that it fairly reconciles humanitarian objectives 1o their natjional interests.”
row, lailing to cover the larger number of persons presently in refugec-like situations” : ?—I;nhawnv then seis abourt attempting 1o make international refugee law “relevant
(2006:4). This concern inspired these authors w drafe a new, broader criterion for : ap;(tm [i]]nu(rh 1(-’111[(.1])1(.[(![10[1 af the Convention. In essence, he offers a reformula-
defining those deserving of Prm‘?mi”” based on two factors: first, displacement for tion of 1(‘IllU€L law which aims o deal with two fundamental shortfalls of refugee law
LUblt‘mY reasons; and second, the existence of valid objections to rewurn (2006:5, - which he 1clcnt1hcs The firsi is the arbitrary assignation by internatdonal law of com-
10-11). Conversely, Fabbricotti has noted that the development of relugee law o ' pluu responsibility to provide protection to the state in which the asylum seeker
encompass a wider scope of harm has given rise to uncertainty as to the grounds on . arrives, thereby lailing 1o take account of the impact of the arvival of 1c'fug|eu on the
which protection may be claimed, and may lead o incre ased resislance in slates to - - host state. The second failure is the “de facto permanency of refugee admissions” due
allow access to asylum seekers for [ear that oo many will be eligible for protection, tor legal and pmru al obstacles (o successful repatriation. This vesults in an undermin-
including those to whom refuge would traditionally have been granted {Fahbricotti : ing of the receiving country's desire to manage its own migration regime, and is
1998:660). : particularly problematic for states not tmdl{lonclllv comldumg themselves immigra-
Important 1o note in this context is the increasing claim made by authors that the tion countries (pp. xvii-xviil). In attempting (o deal with these failures in the func-
Refugee Convention especially fails 1o protect women dd(’qlldlcl‘, {Anker 2002; tioming of refugec law, Hathaway suggests a 1‘c01‘i(=nl'i1'1g, of the system around the
Tl(,c.(lmdn 2007). In a recent study, Freedman has sought to make visibie the experi- .5 notions of “responsihility sharing” as a means of separating the smtc i which asylum
ence, and audible the voices, of women asylum seekers and refugees. Condemning is first smlght and that which eventually provides protection and “lemporar y prolec-
the all too frequent gender insensitivity in both academic debate on refugee protec tion,” to be “constiructed with a sty ong C;nphdsw on preparation for return,” in order
tion and the law and policy of governments, Freedman delbves into all corners of the o tackle states’ preoccupation with ILLT,dId to their innnigration regimes. \ccmdms_,
debate in an effort Lo remedy the invisibility of women refugees. This invisibility, she - to Hathaway, mechanisms of responsibility sharing and temporary protection “could
asserts, stems from the universalism attributed o current norms of refugee protection, i regularly ICL,LHLITHL the asylum capacity of host states” (pp. xxiii—xxv).
primarily those contained in the 1951 Refugee Convention, which, having been Hathaway's call for the development of a refugee sharing mechanism gave impetis
designed by men o protect individuals from the types of persecution [eared h‘ men, to a significant new research agenda on refugee sharing by scholars who agree that
fail to account for the experiences of women. The crux of the problem lies in the ~ the international refugee protection system suffers from substantial burden-sharing
gender imbalance in the taditional understanding of the political sphere. While the problems (Fonteyne 19"\‘.‘3‘, Schuck 1997; Subhrke 1998; Noll 2000; Sulrke and Barutciski
political sphere is perceived as being “maseuline,” the private or domestic sphere is 2001: Thielemann 2008). The term “burden sharing” was first prominently used in
labeled as “feminine.” Since refugee law traditionally PIUILE‘H individuats [rom pn]lL— the context of debates abaut NATO defense contributions in the carly 1950s. Despite
ical persecution, the result is the relegation of the persecution experiences ol women, - its potentially prejudicial connotation in a human rights context in which one might
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wisl the Tanguage of costs and benelits 10 be absent, the erm “refugee burden shape
ing” has been widely used to reflect the way the debate about the diswibution of

asylunt seekers and refiigees has been conducted. There have been attempts 1o replace
the term with rhe notion of "refugee responsibility sharing,” but no common praciice
has emerged to date and the wo terms are now often used imel‘clmnqcabh’

A commitment to international solidarity and burden sharing in relation to refugees
(at least rhetorically), has been present since the inception of UNHCR. Iis (locumcmc([
origins are found in Paragraph 4 of the Preamble of the 1931 Convention relating
to the Status of Refugees, which expressly acknowledges that “the grant of ;lHVlunl
may place unduly heavy burdens on certain countries, and that a satisfac tory solution
ol a problem of which the United Nations has recoguized the international scope
and nature cannaot therefore be achieved without international cooperation.”

There has been broad agreement among scholars thal some states appear to he
bearing a highly inequitable share of the burden of international refugee protection,
as they host a dispropaortionately large number of protection seekers compared (g
other host states. We showed earlier in Table 1 that about 80 percent of the globy)
1Liugu: pepulation is localed in developing eountries. Among OECD countries wo,
there is also a large variation in the disteibution af tespuns:blhucs for asylum SC(’[\Lls
and reluges (see Table 2}, Europe attracts by lar the fargest number of asylum seek-
ers amony the developed world, a quarter of whom are being granted some pmtuu(m
sttus d]l(l allowed to stay. Lurope’s resettlement programs, however, remain very
small. While, in absohute erms, Europe [)l()\]d(.‘: protection Lo about the same number
of refugees as the USA, relative to population size, average Euwropean reflugee proiec
tion contributions are below those of most other developed states.

Table 2 Asylum and refugee responsibilities in selected OECD countries (2007)

Cowniry Nvmber of  Recognition Number of Tt mumiber of Total wwmber of
asylim rate (%) wefugees offored  wefugees profected wfugees frrrtected
apfplications vesettlenent (recognized asylua relative to population
sechers + vesettled size (fier 1OOO of
refugees) popalation}

Australia 2,204 17.1 11,654 12,201 0.64
Canada 20,786 ol 10,400 90,886 .68
EU 241,196 26.0 3,295 62,109 (.14

Lsa 24,247 321 h3.813 61,587 .22

Sowereer UNTICR £2007), own caleulations

In part, these varfations in asylum seekers and refugees are due o variations in
structural pull factors such as geography, networks, wcalth labor demand, etc. (Hatton
2004; Newmayer 2004; Thielemann 2006}. However, they are also due to variations
in national asylurn policies in destination countries, i.e. decisions on how tghtly to
regulate access for asylum seckers {see, e, Bailliet 2003), how restrictively 1o inler-
pret international obhgau(ms in the refugee determination process (Roscnhlum and
Salehyan 2004; Neumayer 2005,) and how to make use of relugee resettlement pro-
grams (5{1]111\0 1983). Unequal distributions of burdens raise fundamental equity
concerns, in particular when the heaviest responsibilities are herne by countries with
relatively smaller ru,epu(m capacities. An inequitable distribution of responsibilities
can also reduce states” willingness to contribute to relugee protection and hence unde-

rmine international lciugc“ protection, especially when one’s own (llbp[ﬂpultl()lldtt :

responsibilities are percetved as resulting from free-riding (l)m(lcn shifting) strategics
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employe it by other siates. One country s vestrictive policy responses to forced migration
flows can pludmc significant externalities, or burden- shifting dynamics, for other
siates (Noll 1997: Ei}ll}c 2003; Ucarer 2006). Underprovision in the supply of
pransnational collective goods such as refugee protection is olten viewed as a direct
consequence of wsul[ms_{ free-riding dynamics that are created by such externalities,
Unequal distributions, if perceivec ckas wﬁufmvr from free riding, can therefore under-
mine states’ willingness to contribute to inter national refugee protection more gener-
afly (Suhrke BQ LJ‘v) An allernative model by Thielemann anrl Pewan (2000) suggests
that free-ricing dynamics in this arca are less pronounced than has often been dasumcc]
These duthms agree with Suhrke that siates can be assumed to have an interest in
engaging in l(‘[ll“’(‘ﬁ proteciion, bul argue that countries will specialize according
o their comparative advantage as Lo &ll(‘ type and level of contribution they make to
international collective W()(J(IH There are several ways in which countries can and do
contrihute 1o the ])1()\1‘:%()]1 of refugee pm[ccmm These include pnmunc THEISIITS
which can invelve intervention or engagement in countries or regions of origin as
well as reactive measures which deal with the consequences of refugge problems
once they have occurred. Empirically, it has been shown that states which appear to
free=rice on one contribution dimension (e.g. refugee reception} often conwribute
disproportionately in other ways (e.g. peacekeeping) (Fhloh mani and Dewan 2006).
The discussion of contribution dimensions has also informed the debate about how
to design more effective global and regional refugee burdensharing institutions.

Tiwvards More Effective Refugee Burden-Sharing Regines

With regard to the question of how o design more e[’[’t’:ctive burden-sharing institu-
HoNS, Lhc literature has traditionally focused on linding ways (o equalize relugec
1:’51)011\11)111[1@% directly {on one contribution dnncns]nu) by secking to equatize Lhe
number ol asylum seekers and refugees that states have to deal with. Traditionally,
two methods have been emploved o achieve this - binding quetas and voluntary
pledging mechanisms.

When stales cannot agree on a binding distribution key, they can seck to create vol-
untary pledging instruments which ask states with hmailcr lL‘H])()l‘lthlll[!L\ voluntarily
to alleviate some of the hizh burdens facing other states. During the Kosovo crisis in
1999, the UNHCR operated such a voluntary pledging system, lluuuu h which it encous-
ared countries to alleviate the burdens ol hordering countries, such as Macedonia,
h\’ agreeing to resettle refugees (Van Selim 2000). Similar appeals had already been
usLd in lhe late 1980s with li](_ Comprehensive Plan for Action, which dealt with the
reseitlement of Vietnamese hoat peaple (Schuck 1997). One-dimensional burden-
sharing approaches have also been the focus of EU responsibility-sharing initiatives in
the framework of the Commeon Europenn Asylum S)sicm (Tt relemann 900 3 20044,

In contrast to one-dimensional hurden- slmnm_, regimes, which focus exclusively on
the physical distribution of pm&muml seckers, mulu dimensional burden- slmnnn‘
regimes do not seek o equalize burdens or responsibilities on one particular contri-
bution dimension alone, but instead operate across several coniribution dimensions.
In these cases, o country’s disproportionate efforts in one contribution dimension are
recognized and that country gets compensated (through benefits or cost reductions)
on ()lhcr dimensions. Such an expticit compensation logic is at the heart of Hathaway
and Neve's (1997) burden-sharing proposal, which foresees that rich Northern siates
should financially compensate Southern states in return for [hen' agr eement {o protect
alar ger proportion of forced nnL,mnts in the “region of origin.” Another exanple ﬂi
this is Schuck’s proposal for a “decentralized, market-based refugee sharing system,”
which is similar 1o the Kyoto emission trading scheme. According to this model, an
international agency would assign a refugee protection quota to each participating
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state on ihe basis of which states would then be allowed to trade their quota by pay
ing others (with money or in kind) o fulfill their obligations (Schuck 1997). Several
oljections have been made to the idea of explicit compensution or “burden tracling.”
Some more idealist scholars have pereeived such schemes as being lantmount tg
“treatling refugees as commuodities in interstate transactions” (Anker et al. 1998).
Their critique, i nothing else, served to defimit clearly the increasingly acute divide,
if not fragmentation of approaches, in academic study on forced migration. Anker
et al. perceived the solutions sugoested by Hathaway and Neve (19973, and Schuck
(1997) as “dramatic departure(s] from the existing tndividualized system For assessing
and granting claims for reliigee protection and its replacement by a collective frame.
work emphasizing temporary protection in the region of origin rather than asylum”
(Anker et al. 1998:295). Rather than conwibute to the protection of refugees, Anker
ctal. argued that the proposition o reinterpret refugee law in a manner which seeks
to mobilize states” incentives w protect refugees would have the “practical effect of
de-emphasising the existing protection responsibilities of states towards refugees under
international Taw, and risk aggravating the failures of protection” {1998:296). In their
critique the awthors set about questioning what they considered 1o be the assumptions
underlying the work of Hathaway, Neve and Schuck (Anker et al. 19498:206) . Essentially,
while the latter made an attempt 1o perceive and accept the reality of states” unwill
ingness to protect refugees and their determined attempts to deflect those seeking
asylum’ from their territories — as Schuck puts it, “the value of my approach is 1o see
how improved refugee protection might be achieved within this enormons but in.
escapable constraing” (1999:385) — and to propose a solutton which tkes up the
challenge of working within this reality, Anker et al. acdlopt (by their own admission)
the idealist approach whereby they “continue to hope that humane values will again
prevail in Northern States™ (1998:208, 509), and thus prefer o adopt an approach
which often consists of little more than continually reminding states of their obliga-

tions under the Refugee Convention and urging them to meet these for both legal
and moral reasons {1998:500),

A More Regional or @ More Global Appoach?

The question of the relationship between global and regional refugee regimes has
been central 1o the study of forced migration, White there is agreement that there
are significant shortcomings with the Geneva refugee protection regime, scholary
disagree about the best approach to strengrhen the Geneva regime. Some scholars
advocate closer regional cooperation while others suggest a focus on claser Narth—
South cooperation.

There have been many initiatives for regional collaboration in the area of refugee
policy in Africa (Odhiambo-Abuya 2007). Latin America (Fischel de Andrade 1998),
and Asia (Oberoi 1999), byt regional cooperation has been most hotly debated in
Europe where the European Unijon has developed the most advanced regional pro-
tection regime through its efforts o establish a Common European Asylum System
{see, e.qr., Guild 1996; Lavenex 1999; Geddes 2000; Hailbronner 2000; Noll 2000:
Peers 2000: Kostakopolou 2000; Lavenex 2001; Byrne et al. 2002; Lavenex and Ucarer
2002: Boswell 2003; Lahay 2004). The literature on EU asylum and refugee policy has
focused on two interrefated questions. First, why have European states opted for
increasingly closer cooperation in e area of asylum policy which, with its core ele-
ment of border conuol, touches on one of the most [undamental features of state
sovereignty? Second, what has been the impact of closer European cooperation on
refugee protection?

With regard to the frst question, most abservers agree that the move towards closer
European cooperation has not solely heen motivated by the desire to address the
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srcomings of the international refugee regime. Much 1'{:5(};1:‘@‘[_1 has .higl“llig.hic.-d—
ol o Lanations which emphasize gains from cooperation in an ll]ci[c'zg:?lzllglj,-
rerde )L‘lldt‘]lttﬁl(ll'()[){;. The evolution of a Common }i-.lll'(i)p(’.'di']‘ :\5}-’1}1[1'1 S\stujz ((JEL\b)
e '] 1 place in the coniext of EU member states” atlempts to remove ] estrictions
tas m_,i\m] P. :mc‘ F1[ of EU cidé‘&is. The initat focus of European cooperation was ti_]c
o Li'u? ﬂm\“zu"l; le Ci‘fl'f@!’]‘i E’mm the member states to live and work anvwhere in
u]mbﬁ?“E;:;Ii("illltltl?c‘zit\: pl“nvih‘;%nm on {ree movement were further (lc\-’cirlolpcd :)y 2}1{3
L'w . Cof ‘- Chengen A eree) 2t in 1990, which created an area within the £
“.S]gmn-g.}ug~ L hLl Slcti]tiillilci:sltii:L[?cl:n outside (with a valid visa) are {ree 1o travel \\.*'lth-
o Wh'lt' 1-1(?]? ‘U :-l'i(‘i )c'}rthcﬁ-ccks at national borders. However, it was rccogm‘z:ed
e »‘-*_.\_’-".[-‘_“‘:lmf p'Lluln Lo x\:'(')rk e FU's external borders had to be controlled efftec-
1!12111- 1‘-’;15’(‘[111:'_3 nlﬁun nc-c:dc;rl lgolbe close cooperation between the member stares o

el @ ’ ‘ ) ’ o - . . - . . . .
:i\HILlL\S r:such as crass-border crime, pc)llicc, zullr_E ']1Udl‘cuﬂS;Ei‘:u[‘;?: ;:1(?;(1};78: ‘{ 1:11:;&31
vl Hicies. Such cooperatic as been developing since the 1971, 530,
A IJI‘;'11LE§-§~ l‘:t’lr(:l;if‘?lfl}()lx)\*;liiﬂngs:;ll(l‘:lisl]ed rules ém 1l-,‘he assigniment ol respo}isxl_)_i[-
the D \lf111£111{()‘:18ci<c1'q- écm%itutccl an early milestone [or European C(ﬁ}])cmunn n

sl
functional expl

ity For as
this area. e e el - obicetve of the CEAS
) iy "ESTIONS y-sli oals, the objective ol the O
Apart from the security and responsibility-sharing g € ¢ .fl_ ve of the CRAS
is "‘:lt;n (s establish a common asylum procedure and a uniform pl(_)ti A stertus
L o . e ] ’ . M ! B 1 5 =3 WEl e =1 & 2 3 > o )Cl‘(u)
ihroughout the European Union. These aims were first d)(,[de m ot }[El)()z;t-;][frlw
P[‘(‘Jﬁ[‘ﬁl'l]l]"l(i of 1999 and then later elaborated in the Hague 1 I‘Dg_ll&lﬂ}l‘llt][) L The
e ective : ional coaperati i is area, as stated by the Europea
“ultimate sctive” of re al cooperation in this area, a 3
dmate objective™ of region us ared, : : the Europ
(’l' 1lni§iiim'1-]in its recent Green Paper on the future Common Furopean Asylum
COMITISSLL : : y . _ . e (et 6 BRSNS SeTL
Syster, 18 Lo ereate a “level playing field, a system which gu‘u(m.lu.s o F(.tsum,‘ g(ll-ll]lt
inely i e n i ss to a high level of protection under cquivaler
inely i ¢ yrotect access o a high level of protec iy
inely in need of protection . g Lof protection und quivalent
conditions in all Member States while at the same time cic.(ﬂmg‘mui}_Lu_ld Li)[(i}t;:.;] y
with those found not o be in need of protection” (European (_dinmm'ss.z(-m k! fl .“
| le - i ing lield,” European as ' tiatives have
Lo pr + this “level playing field,” European asylum ing
In order to promote this “level playing held, b : an asylur tadves have
sought Lo pmmlote the achievement of a set of minimum standards on spu;}hc areas
;)I' '?‘;\-’lus-n policy applicable in the legal systems of all member states. Em,i md:i
l-CUi%.l'U ive instruments on asylum and refugee matters were adopted. These I('_dl.'(“[f.
mporary pro tection rules, reception conditions for asylum seekers, standards for
‘-i’-‘l“PUldl{l}; PlL'U LLOF [)Lrs’o;{q as refuges or those in need of subsidiary protection,
the qualification of persons a: 1ge . » need of subsidia otection,
qt"mcll'u'(ls' on procedures for granting and withdrawing refugee status, and smn.da-r ds
P o e ) B . y et ewr cee 70111 e ssio
for the retwrn ol failed asvlum seekers (for an overview, see Luropean Commission
2007 . o
o ' : e framework has only
Even thourh the establishment of the EU’s regional relugee [1‘11‘11(,1\_\’0.1 L 111 1: oﬂlz:
been a 1‘(:(:63'1 phenomenon, much academic firerature has been devotec (I) ;
! : ) 1 By Ve 2 - T IS -cfiloee
question of the current and expected impact ol European caoperation on re ulau
oo ) 1 ~ . c110 P ol ev
protection. In that literature there is & widespread concern that such regional asylum
. : S H el rectretinme of aceess Fo s O e-
policy harmenization has resulted in increased restrictions of access [g_‘_mylum pre
o . ) € . SITIAITS
s aler procedural saferuards (Hathaway 1993; Guivaudon 2000; Huysm s
dures and weaker procedural safegus : 3 GO s
9000: Baceardi 2002; Guild 2006). According to Lavenex (2001:3 iy ), fan s ralysis
of Vlh’c 'iiU acquis in the area ol refugee policy reveals an emphasis 01;1 lL.‘l:LI lL[,l‘;l(;
: : licy o is, it is argued, s national governments 1o look toug
elements.” EU policy outpuis, 1018 argued, ‘1.110\\ nation 11_ 5?(,-)_\(11.‘ s 10 10¢ {(‘i\;e:'1g
on immieration, and in some cases lower their standards of rights protectic G 5
gration, and in s
and Luedtke 200:4:155). ] o
’ i i ' 5 hee svelope ace - Tor the negative im-
The theoretical frame that has been (lt.\-clopn,d. to account [([)- the n c;-in-m) o
pact of Furopean cooperation on refugee protection has been based on t > ken
drguments. . T
Ti i ization is expecle ) exiernal restrictionisim.
First, internal market liberalization is expected to lL‘dC} to f..\IL‘ o ctionisn
The European Union's asylum initialives are seen as siting somewhat unmll._. ; :
the overwhelminely cconomic nature of the European integration project (Hathaway
) o/




2322

D OASYLUM 9394
FORCED MIGRATION, REFUGEES, ANDI ASYLUM 9
FORCED MIGRATION, REFUGEES, AND ASYLUM

1993: Bocecardi 2002: Guild 2006). As a result,
lion of a European-wide protection space, cooj
towards the adoption of COMPENsalory measur
complete abolition of

) . S nolicies 1 der not
: have felt compelled (o revise their policies in orde
ather thas levtaking the constr : whereby other member states have itl.l. (l)(L)}n-l)-Lllllltl(gn1 2001:5M. A slnlmbcr of commen-
) ‘IL‘ el l 1an 'u‘n:; e \m_. ) K MC('I).”,EIEHCE (o become magnets for asylum set‘kcw‘ (l '11'11]( “ liLi()ﬂ—“f .in.lenml horder controls, this
J‘Jld[i“.”i Sere 1o ¢ M“Llﬁ vy ;]Ur []L( l'-ﬂ‘“"‘ seress that, within the context OIf‘ e l1 T) [}— 1ti'L]JLi\:(’ pressures exerted from
25 wiich were 1o pave the way for the AL = Coe s heert reinforced by the ado C CBRULES CRETLER TG
« es 1 L _ e iral of restrictionism has been ren Y 861-2: Guild 2006). Taking the
mternal border checks. Hathaway was one of the frst scholars gpiral of mal level (Hathaway 199%: Lavenex 2001:861-2: Guild 2006 ,1_ ! o e
. ; . . : e cimerla sl > TCTHOIY e S EAr A refere ever a3 = implications ¢
emphasizing the discursive connection hetween the completion of the single market the 1 nu‘o‘ur])(‘l!l‘i together, one might therefore expect that '-"h(; 111'1” ‘n the EU
program and the nced lor stricter controls when in 1993 he w ate: “European ‘[Ijﬂ_“ ﬁ; cooperation on asylum issues will not remain CcmhnL‘Cl\\ Lo o i
Community governments have seized upon the impending termination of immigra- l;tsIUPl ;Ii(‘i ' Lavenes (1(‘}63(')‘7‘5%) points out that the opening up F}i “lL Lo 1'] iih
. e . - . - : TAT1e5, LAy ; B g g 4 LI ; Tose ]y v
ten controls at the moa-Community borders o demand enhanced security ar the l)nLlﬂfi FU member states “to develop a vivid interest in uglnpnjng ¢ 08¢ nf\ }t o
Community's external frontiers” (Hathaway 1993:719). Since then. other comment- led .[htl Jh('.n.(](,]-q ” 4'0["{]6' identification ol cenoral and eastern Furop -;11_1 .u,)uuf‘ 1{&1(11
ators have agreed that within the EU an “ostensibly liheralising logic of economie "”"‘1]"{3’.;5) 4 “safe (hird countries” was o allow for the de facto Lrausplunlt(‘n,mn (Omg\-t
. L . . / : - . . T ECs) as “se } R s . i ] des within the overare ¥ CONext
tegration” coexisted with, and o some extent advanced, an equally ostensible ration- : ((L“L Tum resime to the then candidaie countries within the oy ‘i’ “(5 1_“15’(;“0]8\{
of iclion | . . - 90075 iU asy . - L we of the prospect of membership (Lavenes
ale of restriction in the ares of asylum (see, e.g., Geddes 2007:59). . £ 1 with the 1:3113 ol the political leverage of the prospect U[‘ ]“Lm . A ...11'cbv CEECs
Second, regional cooperation is expected to lead o venue shopping and securie : mg:]q Byrne et al. 20092). This was expected to lead 1o a chain reac tion w llt (L :(u(:{
. - N - . " '. N BV * [35 PR EAR Y B . " ) Tt VAT f g e . AVEeILe?
1Zation. A substantial body of work has developed exploring the way in which the : 19, By aduce restrictive policies similur w those of their Western neigly bars (La
emergence of asylum policy ar the regional level has assisted national authorites iy “'Y‘:’(”_:dql{‘.llu (;;111;(; u al 2002:18) v i
T oo 18 : PR : . —_— : 2001664 by Gl s o concern e nssible negative implica-
avereoming mternational and domestic constraints in their atem pL o pursue restric : _U\J\'l[ilt many have expressed considerable concern about p(.).%ﬁ}hk 'an:ll Vv ! Iihu*c
. . - . . . . S e o v e 1many s - , s e eeeldne DrOiee Lurope, ihe
tve policy goals. These constraints include nationl conslitutions, jurisprudence and : jons of closer regional cooperation for those seeking protection in 1ol i For
laws, and, albeit in a more limited way, international legal instruments and cours g gmnﬁ.(l ! have heen less pessimistic, with some highlighting OppoTium i ol
{Guiraudon 2000:258-9). Hathaway {lEiS).‘%:?IQ) writes: “(LI&)]I;[I):’JI‘;Jr:inq within a covert .o SU“}F ‘:'-m 1-;{'11;;6(‘ protection as a result ol closer regional co(;:p(i:rutu_n]}. Bos\%{;
network of intergovernmental decision-making bodies spawned by the economic 1;3)}))1{;;; has chatlenged the popular “securitization” of migration cu.mm_l Hf H)lis;[ic
integration process itself, governments have dedicated themselves 10 the avoidance TS f.', L[;.ﬁ Vmuch L:)l‘ the securitization literarure assumes a rather 1[()01.511!1%“ ;]L
of national, international, and supranational scrutiny grounded in the human righes __ ‘uijltitg]l'ih(ip hetween the political rhetoric ol securitization m}d ;u.l.u 1 pa “1 ?t n'len't
ctanelarde - in refugee ™ Thic e oromee S le 1ol  traclition of : reti § - Sl M rOREATL ration in the human rights @ ‘
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{(1993:719), Guiraudon (2000:252) has pursued this argument, advancing the nation 2 has the ]]S N I‘?'umpe_ In particular, Article 5 of the European L‘”mf“? uln N
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. . Lo .. : Lt . . . ar B , HITOLY - . ; oIy
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. pd ) ) 5 ] # g - & as 3 P el ¢ ht M : 3 b tlaas @pee a () ¥ -1 ARHIsLEY S +
L L . G . o : svelopment of the scope ¢ _ ) s et lalie . FEU min-
factor contributing w the increased ay tonomy enjoved by executive authorities. The _ E\IIU[L] [\c,r Thiclemann and El-Enany (2008) show how the u.ambls.ahnmlm (l)[ hLm” -
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National officials that participate in regional asylum policy making can legitimate ;chiitif:'il Luncler;if'mdi!w hetween sending and receiving states %]":)Wluul(%{?;dE;I;:Ilﬁﬁ
g - “ " : [ O i < i [= ' i fective 39:26 n s L
g f 1 e refrirrre - - N A . ST . : 2y ) » with h 2 . - . . s g {Tective (1989:268). = ’
restnictive relorms at home by the “need L,LE)}UB;]”{% Ilcll.ll(‘)ll 1l p(ihuu m[((-kl[gl(?]Lq(‘[) o cooperation on reaching solutions possible and e {
nex 2 - According 1o Lavenex (2001:861), .

regional initiatives {(Joppke 1998; Lave 1inb put forward a proposal for dialogue on the protection of refugees with Southern
the main impetus for restrictions in Furope has come from uaditional destination ¥ ‘ ‘

countries, but FIUf cooperation has contributed
ing member states in which

tightening of asylum |
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(o limit liberal regimes in other recent - emphasis) and to be governed by a principle of (.1&%111)@1‘2{11\!6 .dttmucmc?l . ]rL] i 1J takes
asylum issues had previously been less politicized. T llt _ of \]\'hi[c.’hk “:H (o veform the international protection regime in a manner which take:
aws in one country has subsequently led to “snowball effects, ' ot
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into consideration the concerns of the | ; :
Sraklc oncerns of the crnational cor R A
than emly those of Northern states wh()L.Kl.lg:):_]dlil;]l:':{:]__I‘y\] (;01111'11]1}_11:.[,)- as 4 whole Id.lht'l‘ : global perspective, recognizing in 2008 that “the evident fall in the number of asyhum
the terms of the current revime t-h‘mu(;h‘ {-l'lt;i1- (,ﬂﬂq;-‘)i ,Alltll.llllllm\(, U?“.I"ﬂm‘_a.uy Clcr%m_ed ' ?l;xims inade in the Eurapean Union [did] not necessarily mean an overall reduction
measures with regard o rcﬁ_umm {n:;-(){ﬂ 159 Iﬂ N (i’ 1 ,””Ip )“11._‘-_1_"[-'.“10'.1 ‘Ui restriclive in the numbers ol refugees and persons seeking international protection st a global
tion facing the i1‘1iernatinn;11%(%111;11111i.|\v"t:)'('1.“f)i: ”:ll]]]:[l[l(lsllLHI F”“;ih m "?[“gcc protee- and that 85 percent of refugees were being hiosted by counuries in regions ol
e - ay is manifested in the existence of thig e PR - v (Furopean O VY. e T
restrictive regime. One clement of this crisis has been UNHCR's departure [ _(')[ _!1}”’ _ arigin siruggling with limited resources (it-lu(,)p(..ll} (..(nmm?bmn 2005: para. 7). In
traditional stand on issues crucial w the protection of refu | [‘i e rom it . an07. the Commission recognized the need o “reform the international protection
repatriation, in its increasing tolerance of forced removals )"’ e nil". voluntary o regime o make it more accessible, betrer managed and frst and foremost morve
ing fnito a sustained dialogue with either South 1 Grates ¢ . ( ].](L _dg'lm, without entey. 3 (f(]LLl'llLll'Jl(f" (European Comiuission 2007y, The Commission’s proposals inclide the
tions (NGOs) concerned with the 1'\,(:1[{“.(‘. ;(!]IL;{:}]{:L:" i::’::ilnf(?{m Tfltnmcmal rganza- establishment of Regional Protection Programmes, which are designed (o lircrease
e kg1 e ST AE a1 Igees, @ or that matter withoyy - - R . P T S T o .
any serious debate inside the orpanization” (‘J()()Tﬂlﬁi_‘_o ori "in'lll . ll,“_.?”[],.mlft “protection capacity” In reglons of origin by providing their relugee populations with
work echoed the concerns raisfacr by Ci'li;nni i—n- ‘m‘. " ‘1:.—'1 N L’ “ me.l"l'i'[‘s)' This “Thurable Solutions” perceived preferably as repatviation or lacal resettiement and,
cized UNHCR's tendency to be “an o an earlier piece in which he eriii- [uiling these, resetlement in a third country (Eurepean Gomumission 2005:3).
which supp [~ ende ]} 0 be "an uncritical consumer of concepts and theories dillls ’ :
§ ort a partecular (Northern) vision of the ple ‘©f " .

i - - S10HE O e b - e order . .

1998:363). } [ the global refugee order”™ (Chimng

level,”

A Future Research Agenda

Other zuthors have also enc
o utll :!;}t[ll()t{.‘ have Allsu encouraged greater engagement with regions of arigin as &
© sans ol rending to the corisig | =y e . el Gy P . N e - o S . . . - . 4 : ) H
refugee crisis ”1'“'13'9‘;15, el lln tc.lfugu proteciion. For Loescher and Milner the Having highlighted some of the key debates and main contributions to the literature
Ity thre phenomenon that “The restrictive measures thay on forced migration, refugees, and asylum, several promising aveas lor future research

have come tc inate palicv-nialed . . .
in B1L11)::1L ::130:::;11(]:LLLIE‘T}I:EL:(-:EIE;B“‘f[(::l(j ‘(‘i:‘E:)i”i‘:{’f{f:lﬂ:l(ﬁlLlllfUI(LanL illl.-[i'rl[i\'('_'s emerge. Regarding the evelution of LhL refugee ‘dcﬁn?l.ion, more 1't’..f;e.z11'chr is I'lt‘:(:‘d(;’f(i
asylum seckers and other kinds of mis_{r;gn.us. -111{41-'81;1 P 'l" € " ‘* ( 1{5:111?11‘1&:1.1.6: [)(?L\\fcerl_ : on how hest ‘Lc:).(:fﬁlcr c:.i['ccl.lYe protection to 111(1}\'1(111;115 ‘wh(.) Ll ouisice the currently
refiigees to seek protection” (I)Uéﬁchér '111;1‘ I\;Iil'n - ')"(J‘(])]"E-E;%}:(} B l-'gtlul.l d the rlgh[ af ElCCt;’]')i_C(.I (l(:f'll}ll.l()ll of a t‘ci}lgec. Ecurlng in 1?111‘1(1 pfn‘llculz.lrl}-' Hnew cb:allcngcs Lo the
restrictions is that of Europe’s _ht"i”hlﬁ‘n‘t‘(i exter (j'll e f]!"‘)j ’} ue CML_IH!J}C of such = ; '51‘_3Lc:1'11;mcmal frameworlk, this applies perhaps in particular to the question of the role,
haps most suikingly in the Cﬁlkll)li:‘:l]men‘[ 0[; 1?“ ”:-llj -JUIIC EIFU).HU (?],s. manilested per- il any, to le ‘playgd by the current 111lcrrlatlorlnl zu‘lci 1*cglcmal legzz_l regimes in ithe
Frontex was created as a SPCCiElli;P(l X J'eﬁcv E—OH-L.\’- {m .:ll?]U-p *‘(m B(.:r(l.cr Agency, j protection ol en\jlr(n_nnental or climate change “refugees. ].llﬂ'g'l(ldl[il()l'l, Lhe_rc is :11.‘:!(‘1
security operations of the member L;E;m;% The U?]ic'u O] lf ”“LL ; w C'U‘-’..[)_(?f"tfﬂ\;'tf horder a pressing lltff:?(-] for further research on h.o?v. Lo overcome the “implementation gap™
border security controls on the ba.;is' tli'.u these ("fl ‘1‘“-’ “U“?’ it “_’.1“5“_[}' its increased that is, 11'1@, lrllguncturc b(%t}vecu_ respons:.hlhvues l.'il'dl. states iuu-'cf accepted in theory
of irregular m‘igmmm. Howerer Slirh ‘i)t'n’d{;‘L lI( L1~L?-U;-‘-E t_-[( .t.U Enmhu the p.rc:)b]m.n : - and the lllT}ltCC} C}lr{)l'.(jt‘.'zlblllt}: of such ‘(;ml)hgatlo.ns in practice. which luas 'led to a large
practical effect hetween ilegal wm-ig;mng. a;ec]-i;;'-):][: (@ s n ul) c l.sg,.ll'lrlllllkltf’. in their . measure of variation in states” protecuon practices. 1\:11'1'0\'\’11}%' that gap is P;u"tlt‘.uia'riy
seckers desiring 1o make o elaim o ﬁ)rhr)Le(;Li(% )(—‘mef‘ l..l(i ILL1‘1|011 and :lsy]u_m : important against the backgrmmrl.o[ states atlempts o limit ;15}’l¥1m seckers .chmce
relation to the risks of premature I‘Ctlll'l‘l[n[; ” ’lunn. . (I)HL(_;HSF —1‘1\(4- Iv}(;‘(,'l} ra (‘:d- in : (.)i destination r:numw.und to curtail ti?elr 5(‘3(‘3()11(1111"\.’ movenents. Finally, there is need
out of its tasks 1o prevent the arrival o iL;-} \Ur ;]: 5_(.(. \(‘15 )y“ ! ONLex 1N its carrying for a gl_‘\c:an‘.cmplms;15 on l.ch question of h'ow to find ways to lna‘e‘zrik the current
(Trevisanut 2008). : gular migrants on Furopean shores : T\{('Jr‘thrbo‘}z_l‘:h fmpasse and [’fj)‘hl:(.‘.lll[;llte 11‘11@1‘11;1L19nul I‘CSP(’)lHMi)lllt_V shunng. Th(.'l recent
For some authers, the * ‘missing link' that would respond o the comnc ) : . L'ENH(,R' Convention Plus” initiatve has constituted an important step in this du'(_:c-
and ro the protection needs of 1‘efﬁ,gce\,~ o n:r)& -(‘(m “."’:11)(31],(- 'lf) ,L 1(4. Loncrcrn-s af states o tion, s i h:as mach‘:‘ clear th:n_ new ap])mu?hcs are necessary Lo l'm.lp the seqrgh i'm'_
of refugee origin® (Loescher and Mliln.cr (]006;7(;?1% ILI}HI\“L t,ngdgcmcm In regions . omore e[[ecuv.e muitl]atqml refugee protection Lools that will aid in the provision of
consideration by policvrmalers. aendemi e S 7) Such engagement calls for durable solutions to refugees.
N 0111 ‘?)[ policy 1.1m]\c.1‘5, academics, and practitioners of related issues previ-
i[l[éil)'li{l'lt,-lFfl([{ ;s (EtSL:ﬂct ?I't'%njn one ;_umthcr, namely “resettlement programmes,
e ‘ 1011‘115 ‘L‘\C opment, lotmgn policy and asylum policy,” in order to reach a
nricri]n]O(I})(L)[(;]tf-?é)i‘mnd}ng pf tl'l‘(i‘?:i(_‘ 1_1.'1 the contexr of the refugee problem in regions of
‘1[_,:,. 2003:596). The interrelation between these issites may be ilustraied with
lt__cfmm‘:_m the problem of smuggling. Due o insufficient pmilectinn in revions of
origin, refugees resort to the use of smugelers to bring them to Euro ') s Wl LC‘ ‘))n'é'lo Anker, I, Fitzpatrick, |, and Shacknove, A. (1098) Crisis and Cure: A Reply wo Hathaway, Neve
a necessary tool in overcoming the lliLg'ﬁUo])s[aclcs European cou u!'(: ‘]\ .](.),d“'. S and Schuck. Harvard Huwan Rights fournal 11, 295-510. ,
in the way of asylim seckers (o })reven[ R e Et){)()q..ﬁ]](j‘) I‘hc iﬂ:;ﬁfﬂ:ﬁ&g}i&:ﬁtg Bni;)]ici, (! (2[)()1‘%) Tlllc T;;im]);.l Case and Its Impact on Burden Sharing at Sea. Huwwan Rights
approach therefore i e 11 eslenrrepe S A 5 suggeste Juarterly 25 (3), T41-74.
Elulr(_,p an S[[I;I‘ihii; (:nﬁhlizlltsﬂtﬂ(:iitil::il, éjint?-%;qusuim]‘\[] 111"1_‘cg.1.(’m.s ol (ZlE‘igil‘l for : Bctfs, A :3[){)8)( N:_arth_—_S_mLLl'x Cooperation in the Refugee Regime: The Role of Linkages. Global
origin, comprehensive solutions ibr éxgn [I 1(;1[\in1(111qu] regions of refugee [_(.srr)z-r.»,-;-g(.'n(‘.irH (2),}!7[—/1‘). o ] o T . )
sideration of how external elements o[[ 5] ElL LLC: 1'“‘- 1‘1gt.(.5 :almducms: and recor- 513"{_1j D__(J&:S){) The [Llll‘U[)E’fi‘ll'l Intermal Ser:u‘m}’ Ij icld: Stakes u;gl}?walrfcs 1? a }.ewly Dcvlcfuijlng
5SUEs i1 4 Mo comprehensive 'm(ldl i .l%u"pf’) 1&:)1_esl n}a}; engage with the refugee }Elt‘ii af l c?l;cc Iny:n-'m_lum_l. In M: ,-\..llC}‘ClS(Jl1 and M. Den Boer (eds.y Policing across National
see clements of this o 1 € anc _]f) istic way (2003:617). To some extent, we can 'ffff”f([f"’f'-‘- f—‘J“&FI‘-‘“j Pinter, pp. 1.‘31_ff_4’-,‘ N _— . - }
glohal™ approach in the measures adopted by the European Boceardi, I (2002) Fwrope and Refugees: Towards i EU Asyhon Policy, European Monograph
] Series, Kluwer Law International.
Boswell, C. (9008) Ewwpean Migration Policies in dfus: Changing Patterns of Inclusion and Exclusion.
Oxford: Blackwelt,
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