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Abstract: It is often said that European cooperatim asylum has led to the development of
‘Fortress Europe’, as asylum policies have becomesmestrictive and asylum seekers find it
increasingly difficult to reach European territ@yd benefit from effective protection. There can
be little doubt that there have been restrictivduas policy trends in most, if not all, destination
countries and there are many examples of how egistiws have failed asylum seekers in need
of protection. We argue, however, that there t&eliévidence for the claim that steps towards a
common European asylum policy have been responfsibler exacerbated, such developments.
On the contrary, we argue that European cooperadionasylum has curtailed regulatory
competition among the Member States and that ingleo it has largely halted the race to the
bottom in protection standards in the EU. Rathantkeading to policy harmonisation at the
‘lowest common denominator’, EU asylum laws hawgfrently led to an upgrading of domestic
asylum laws in several Member States, strengthepintgction standards for several groups of
forced migrants even in those cases where EU laaw® tbeen widely criticised for their
restrictive character. It is reasonable to expeat the ongoing ‘communitarisation’ of asylum
policy will improve Member States’ implementatioecords of EU asylum law and further
improve refugee protection outcomes in Europe.

I ntroduction

There is a widely held view that European coopenaiin general and moves towards a common
EU asylum policy in particular have had a negafimpact on protection regimes in Europe,
leading to more restrictive asylum policies and imght increasingly difficult for asylum seekers
to reach European territory and benefit from effecprotection. This has become known as the

‘Fortress Europe’ thesis (Geddes 2000; Luedtkinéoming). This thesis argues on a theoretical
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level that Member State cooperation on asylum a&fdgee matters has fostered restrictiveness
through processes of ‘venue shopping’ (Guirauddd2@001), ‘securitisation’ (Huysmans 2000;
Kostakopoulou 2000; Bigo 2001) and the legitimatiof ‘lowest common denominator
standards’ (Guiraudon 2001; Lavenex 2001). On apirgral level, aspects of EU asylum and
refugee policy have been criticized for their umdieing of the rights of asylum seekers and
refugees through the establishment of restrictitkl&vs in areas such as ‘safe third country’
policy, detention and return policy. There can tigel doubt that there have been restrictive
asylum policy trends in most, if not all, destioaticountries and many examples of how existing
laws have failed asylum seekers in need of pratectWe argue, however, that there is little
evidence for the argument that in Europe stepsrsva common European asylum policy have
been responsible for such restrictive developmets.the contrary, we argue that European
cooperation in this area has curtailed regulatompetition and in doing so it has largely halted
the race to the bottom in protection standardsh@ EU. Rather than leading to policy
harmonisation at the ‘lowest common denominatod,dsylum laws have led to an upgrading of
domestic asylum laws in several Member States)gtinening protection standards for groups of
forced migrants even in the case of EU laws thatlmeen widely criticised for their restrictive
character. While there currently remain significaatiations in Member States’ implementation
of EU asylum law, we expect that the ongoing ‘comitarisation’ of asylum policy will
improve Member States’ implementation records of &ylum law and strengthen refugee

protection outcomes in Europe.

Theorising the Impact of European Cooper ation on Asylum Policy

There is near consensus among the relevant comimentaith regard to the assessment of the
impact of European cooperation on asylum and refymgdicy since the start of such cooperation
in the 1980s. The literature generally agrees #isgtum policy harmonisation has resulted in
increased restrictions of access to asylum proesdiand weaker procedural safeguards
(Hathaway 1993; Guiraudon 2000, Huysmans 2000, &dc002, Guild 2006). The theoretical

frame that has been developed to account for tigative impact of European cooperation on
refugee protection is seen as being based on Keneelynamics: 1) the external restrictionism
inherent in internal market liberalisation; 2) thenue-shopping’ and securitisation logic of

European asylum policy making and 3) the legitingatover that European cooperation provides

for the restrictive initiatives of the Member Stte



First, restrictive measures at the EU’s externaidéo are often seen as a counterbalance to
internal liberalization. The European Union’s asylinitiatives have often been seen as sitting
somewhat uneasily with the overwhelmingly econongture of the European integration project
(Hathaway 1993; Lavenex 2000; Boccardi 2002; GRD#6). Chalmers (2006: 606) notes that
the common policy towards non-EU nationals ‘hasntfe@med to a large extent by the economic
benefits or costs these are perceived to entai. @ result, rather than undertaking the
construction of a European-wide protection spaoceperation on asylum issues was directed
towards the adoption of compensatory measures whearie to pave the way for the complete
abolition of internal border checks. Hathaway wa® @f the first scholars emphasising the
discursive connection between the completion ofsihgle market programme and the need for
stricter controls when in 1993 he wrote: ‘Europ&wmmunity governments have seized upon
the impending termination of immigration controlsthe intra-Community borders to demand

enhanced security at the Community’s external feosit(Hathaway 1993: 719).

Second, there have arguments based on the dynafi@nue-shopping and securitisation. A
substantial body of work has developed explorirg wWay in which the emergence of asylum
policy at the EU level has assisted national aitieerin overcoming international and domestic
constraints in their attempt to pursue restricfpadicy goals. These constraints include national
constitutions, jurisprudence and laws and, allee#t tesser extent, international legal instruments
and courts (Guiraudon 2000: 258-9; Joppke; Hansétgthaway (1993: 719) writes:
‘Collaborating within a covert network of intergonenental decision-making bodies spawned by
the economic integration process itself, governséatze dedicated themselves to the avoidance
of national, international, and supranational sogyugrounded in the human rights standards
inherent in refugee law’. This, he argues, 'breaith the tradition of elaborating norms of
refugee law in an open and politically accountatsatext’ (Hathaway 1993: 719). Guiraudon
(2000: 252) has pursued this argument advancingdtien of ‘venue shopping’, which refers to
the process by which strategic actors (such asrisecninded interior ministry officials) seek
venues of decision-making in which they are shelftem actors with other preferences. The
early institutional design of European cooperatoonrefugee issues has been regarded as an
essential factor contributing to the increased oty enjoyed by executive authorities. The
inter-governmental origins of EU policy-making iosfice and Home Affairs (JHA) resulted in
an enduring marginalisation of supranational iostns, first under the Maastricht Third Pillar
and subsequently under the transitional framewstlldished by the Amsterdam Treaty, which

has allowed Member States to shield their restdcpolicy agenda against interference from



actors with a more integrationist or humanitarigew of immigration and asylum issues
(Hathaway 1993; Pollack 1999; Guiraudon 2000; Kagtaulou 2000; Tallberg 2002). Different
institutions may be more or less favourable towaradicular policy frames (Baumgartner and
Jones 1993). In the asylum field, ‘[tlhe image afjratory flows jeopardising internal security is
often integrated into the vocabulary of law andeordAnderson 1995: 164-5). The argument
here is that the institutional dominance of JHAiaiéfls in supranational cooperation has
promoted the ‘securitisation’ of asylum and refugesies at the EU level (see e.g. Guiraudon
2000; Kostakopoulou 2000; Huysmans 2000; Bigo 200¢ conceptualisation of migration and
asylum as potentially destabilising phenomena, smalar fashion to terrorism and transnational
crime, allows national security agencies to advaheg traditional solutions — those of external

border control and internal police surveillance.

A third argument focuses on the impact that Eurnps@operation is expected to have on the
asylum systems of EU Member States, by legitimishmglowering of domestic standards. It is
argued that national officials who participate it Easylum policy-making can legitimate
restrictive reforms at home by the ‘need’ to bringtional policies into line with European
initiatives (Joppke 1998; Lavenex 2000). According.avenex (2001: 861), the main impetus
for restrictions in Europe has come from traditiashestination countries, but EU cooperation has
also contributed to limit liberal regimes in otlreceiving Member States in which asylum issues
had previously been less politicised. The tightgniof asylum laws in one country has
subsequently led to ‘snowball effects’, wherebyeotMember States have felt compelled to
revise their policies in order not to become magat asylum seekers (Guiraudon 2001: 50). A
number of commentators stress that, within theecdrdf the abolition of internal border controls,
this spiral of restrictionism has been reinforcedtlie adaptive pressures exerted from the EU
level (Hathaway 1993; Lavenex 2001: 861-2; Guil@@0 Moreover, Lavenex (1999: 73) points
out that the opening up of the iron curtain led Bt Member States ‘to develop a vivid interest
in tightening those newly liberalised borders’. Tilentification of Central and East European
countries (CEECs) as safe third countries was lmwvafor the de facto transplantation of a
restrictive EU asylum regime to the then candidatentries within the overarching context and
with the help of the political leverage of the grest of membership (Lavenex 1999; Byrne et al.
2002).

However, this theoretical account of the expectghtive impact of European cooperation in this

area can be challenged. It also needs to be balabgepointing towards some important



countervailing dynamics. First, a number of cavéatdhe account outlined above are necessary.
We might ask, for example, whether we should nesdgsexpect a quid pro quo between
internal liberalisation and external restrictivemeb other areas of the Single Market, steps
towards the free movement of goods, capital andices have (with few exceptions) not
undermined Europe’s general openness vis-a-viseteof the world. With regard to the idea of
venue-shopping, one can point to recent stepsrtsathe communitarisation of EU asylum and
refugee policy which has substantially increasaddparency while broadening the participation
of actors involved in asylum policy, reducing verslmpping opportunities and securitisation
dynamics (Boswell 2007). As for legitimising therering of domestic standards argument, one
would of course expect such processes of legittmisdo occur despite the absence of explicit
EU cooperation as states frequently refer to thiecipe of other countries in order to justify

domestic reforms.

Second, the adoption of common EU standards caxpected to limit regulatory competition
and the ‘race to the bottom’ in protection standaRublic policy making on asylum takes place
in an environment of extensive collective actionlppems (Suhrke 1998; Thielemann and Dewan
2006). The relative distribution of asylum seekacsoss Europe has been highly volatile and
uneven. This has fuelled regulatory competitionstedes have sought to limit their relative
responsibilities with regard to asylum seekersraffieljees by adopting policy measures that were
more restrictive than those of other states inrtheighbourhood in an attempt to deflect asylum
flows to these other countries. Policy harmonisatibe. the setting of common minimum
European standards, are an effective way of puetimgnd to such regulatory competition and the
continuous downgrading of protection standards.ddeer, Member States are at liberty to adopt
higher standards than those outlined in the EUslation. As stated in the Preamble to the
Procedures Directive, for example, ‘It is in theyweature of minimum standards that Member
States should have the power to introduce or mainm@ore favourable provisions for third
country nationals or stateless persons who asknternational protection’ (Council Directive
2005/85/EC). Furthermore, minimum standards leg@sia customarily contains provisions
(‘stand-still clauses’) prohibiting Member Statesrh lowering their current domestic standards

in the implementation of the Directive (Costelldd8053).

Third, we do not expect that European cooperatidhalvays lead to common policies that
reflect standards at the level of the ‘lowest comnd@nominator’ among the Member States.

Instead, we expect (even under unanimity votinghiem Council) that in many cases common



polices will be adopted at levels which will requat least some Member States to upgrade their
domestic policies. There are a number of instinglanechanisms that can explain this. One such
mechanism is that of conditionality. It is ofteridsthat the EU enlargement process is the Union's
most effective foreign policy tool providing it Witconsiderable leverage over the domestic
reform process in accession states. When a coseélys to become a new member of the EU, its
government makes a commitment not only to fulfd openhagen criteria but also to accept the
entire existingacquis communitaire. This means that accession countries are reqtirealapt
their domestic laws in preparation of membershipc(oser ties with the EU more generally), a
requirement known as conditionality (Smith 1998hi8unelpfennig and Sedelmeier; Hughes,
Sasse and Gordon 2004). The EU asylacquis constituted an important element in the
negotiations on accession of the Eastern Europeanties after the collapse of communism
(Byrne, Noll and Vedsted-Hansen 2002; Vedsted-HanBgrne and Noll 2004). Until the mid-
1990s Eastern European states, which had beerrgelly the Iron Curtain during the Cold Warr,
had less developed domestic asylum systems fourasytekers and refugees than countries in
Western Europe. As a result new EU Member Statdgtase still in the accession process have
been encouraged (and sometimes coerced) to uptr@id®wn domestic asylum systems in line
with established international and EU protectiandards. In addition to the 'hard' incentives that
conditionality provides, 'soft' incentives also\pka role in the evolution of domestic standards.
Even without legal compliance and enforcement meishas, regulatory standard setting in the
EU frequently involves the upgrading of domestitesuin some of the Member States. Low
standard states frequently agree to common rulat réflect the higher standards of other
Member States as the experience with Single Mand@tlations has shown. Mechanisms for
such dynamics include reputational concerns (H&rD01), policy learning (Dolowitz D. and D.
Marsh 2001) and the use of compensation and pacitagks (Thielemann 2005). One such
compensation instrument is the European Refuged HERF),3 which distributes money from
the common EU budget to encourage efforts of thenb States in receiving and bearing the
consequences of receiving refugees and displacesbrnee (Thielemann 2005: 807-824). The
recent Commission Green paper on the future of &due policy is explicit about the Fund’s
purpose, stating that 'ways must be explored torenSRF funding can be put to better use in
order to complement, stimulate and act as a catfdyshe delivery of the objectives pursued, to
reduce disparities and to raise standards (Cononisa®07: 11). Even though questions have
been raised about the ability of the ERF to futthiave all its objectives given its currently small

size and problematic allocation rules (Thielemai®@3), the Fund has transferred significant

3 Established in 2000 on the basis of Article 63(9)of the EC Treaty, OJ L 252/12 of 6 October 2000



resources and can be expected to have helped samtries to accept and finance adaptation to

higher European standartis.

The Evolution of the Common European Asylum System

Before illustrating how European cooperation onlasyhas limited regulatory competition,
halting the race to the bottom in protection stadsias well as upgraded standards of protection
in several Member States, it might be useful toimenourselves of the principle legislative
instruments adopted thus far in the process ofdhmulation of the Common European Asylum

System.

The objective of the Common European Asylum Sys{@BAS) is to establish a common
asylum procedure and a uniform protection statydiegble throughout the European Union.
These objectives were defined first in the Tamg&negramme in 1999 and then confirmed and
elaborated in the Hague Programme of 2004. Thartate objective’, as stated by the European
Commission in its Green Paper on the future Commmpean Asylum System, is to create a
‘level playing field, a system which guaranteepéosons genuinely in need of protection access
to a high level of protection under equivalent dtéads in all Member States while at the same
time dealing fairly and efficiently with those fadimot to be in need of protection’ (Green Paper
on the future Common European Asylum System, Bisis666.2007 COM(2007) 301 final, 2).
The first stage of the establishment of the CEAS designed to result in the achievement of a
set of minimum standards on specific areas of asylalicy applicable in the legal systems of all
Member States. Four main legislative instrumentsgeHzeen adopted. These comprise Directive
2003/9 laying down minimum standards for tieeeption of asylum seekers (OJ L 31, 6.2.2003,
p. 18), Directive 2004/83 on minimum standardstfar qualification of persons as refugees or
those in need of subsidiary protection (CouncileBiive 2004/83/EC of 29 April 2004 on
minimum standards for the qualification and statithird country nationals or stateless persons
as refugees or as persons who otherwise need atitmral protection and the content of the
protection granted (OJ L 304, 30.9.2004, p. 12ye@ive 2005/85 on minimum standards on
procedures in Member States for granting and withdrawing gefel status (O J L 326, 13.12.2005,

* There are other less well known resource-shahgmes which can be expected to have a similardmpa
in persuading Member States to maintain or upgexitting domestic standards. This includes
(sometimes controversial) assistance measurestwesthe EU's external borders (e.g. through FRONTE
operations) as well as initiatives that have preditechnical assistance through training programmes
secondment of national officials, etc. (Dymersk@20



p. 13) and finally the Directive on common standaehd procedures in Member States for
returning illegally staying third country nationa(®J L 348, 24.12.2008, p. 98). All four

instruments will be analysed below.

Assessing theimpact of European Cooper ation on Asylum Policies

Ultimately, the question of the impact of Europeaoperation on asylum and refugee policy is
an empirical one. The following section will anadythe EU’s four key legislative instruments
that aim to harmonise European asylum policieedoh case, we will analyse the legislation’s
purpose and remit, why certain aspects of the BAJHave been criticised, and the extent to
which EU provisions have weakened or strengthemedegisting national asylum laws and
protection standards in the 27 Member States.llto@ishown that although valid criticisms have
been raised again EU asylum provisions, there iig ir¢le evidence to suggest that Member
States’ pre-existing protection standards have beamgraded as EU law has been transposed at
the national level. At the same time, there are enons concrete examples of national asylum

laws being forced to upgrade to comply with morangent EU rules.

a) The Reception Directive

Traditionally, ‘states have strong reservationsulgyanting important rights to asylum seekers
because no final decision has been taken yet onstibstantive issue of their application’
(Lambert, 1995, 103). Nevertheless, the Tamperelgsions of 1999 provided that the Common
European Asylum System should include the estabbksit of common minimum standards of
reception conditions for asylum seekers (Tampeesiéency Conclusions, October 1999). In due
course, the Council adopted Directive 2003/9/EQ6flanuary 2003 laying down minimum
standards for the reception of asylum seekers (Riece Directive), now binding upon the
Member States, excluding Denmark and Ireland. Tineciive was to be transposed by Member
States by 6 February 2005. The Preamble to theclliee states that it seeks to lay down
minimum standards for the reception of asylum seskiat will normally suffice to ensure them
a dignified standard of living and comparable lyyiconditions in all Member States’ (Recital 7).
The objective of harmonising the conditions of pm is to ‘help to limit the secondary
movements of asylum seekers influenced by the tyasfeconditions for their reception’ (Recital
8).

Key criticisms



As well as welcoming many of the Directive’s prawiss, the UNHCR and others raised four key
criticisms. First, the Directive applies only tam#e applicants making a request for ‘international
protection’, which is to be understood as a clamdar the 1951 Refugee Convention (Article 2
(b)). UNHCR insists that an asylum application refeot only to a request for protection under
the Refugee Convention, but also claims for subsyddbr complementary forms of protection and
that these applicants should be guaranteed anaguivevel of protection to those applying for
refugee status. Second, on the topic of ‘Residemtk free movement’ of asylum seekers on
Member State territory, UNHCR expressed concernthat wide scope for discretion in
implementation of the Directive. Article 7(1) statinat ‘Asylum seekensiay move freely within
the territory of the host Member State [emphastedll and Article 7(2) provides that ‘Member
Statesmay decide on the residence of the asylum seeker fgores of public interest, public
order, or when necessary, for the swift processing effective monitoring of his or her
application’. UNHCR noted that the ‘may’ clausegtirs article could lead to the implementation
id many exceptions by Member States. The UNHCRetézq the inclusion of Article 16 on the
‘Reduction or withdrawal of reception conditionsvhich allows Member States to ‘withdraw
reception conditions’ in cases were an asylum geakandons the place of residence determined
by the competent authority’ or where she ‘doesaoonply with reporting duties or with requests
to provide information or to appear for persondkimiews concerning the asylum procedure’
(Article 16(1)(a)). UNHCR stated that cases of &baka states’ asylum system should be dealt
with through the established asylum procedure amdhmough alterations in reception conditions.
The protection of human dignity is to be ensureddib individuals, including asylum seekers
who have breached measures related to the progesfdineir claims (UNHCR, 2003). Third, the
Directive permits Member States to use vouchera aseans of providing material reception
conditions. UNHCR expressed reservations with @garnoucher systems ‘due to the observed
prejudices and discrimination against asylum-seekenho are obliged to use vouchers for
shopping’ (UNHCR, 2003). Fourth, of particular cent to the UNHCR was also Article 16(2)
which permits Member States to ‘refuse conditionsases where an asylum seeker has failed to
demonstrate that the asylum claim was made asaogasonably practicable after arrival in that
Member State’. The UNHCR stated that this provisimay constitute an obstacle for asylum-
seekers to have access to fair asylum procedutes”may lack basic information on the asylum
procedure and be unable to state their claims fitlyroa intelligibly without adequate guidance

(including legal advice and representation). Thdgéculties would be exacerbated where



asylum-seekers arrive with insufficient means amddenied assistance through rigid application
of the “reasonably practicable” criteria’ (UNHCR)(R).

While these criticisms show that the provisionsthad reception directive did not go as far as
some human rights advocates had hoped, therglésititthese critiques to suggest that EU law
constitutes a down grading of existing nationahdéads. Article 4 explicitly permits Member
States ‘to introduce or retain more favourable wions in the field of reception conditions’.
Moreover, it will be shown below that key elemeatghe reception directive have triggered an
upgrading of domestic standards during the transposprocess of the directive in several

Member States.

How the Reception Directive has strengthened aspects of refugee protection in relation to

previous domestic standards

To what extent does EU law on reception conditiaikect the lowest common denominator of
standards that previously existed in the MembeteS?a Or is there evidence of EU standards in
the area of reception that are higher than in selmmber States? The task of agreeing common
minimum standards for harmonisation of receptionditions was always going to be difficult.
As Nicola Rogers has noted, achieving adequatefjh hétandards which secure humane
conditions for all asylum applicants ‘is largely pg@adent on the Member States making
compromises in areas of social law which to dag¢g tthey have long jealously guarded’ (Rogers,
2002, 216).To assess the impact of the recepti@ttidie on national law, a various comparative
studies on the transposition of the Directive hlbgen carried out (Odysseus Academic Network
2006; COM(2007) 745 final).

The Odysseus Network has noted that the Recepticective ‘led to the adoption of more

favourable provisions at national level than thesoapplicable before its adoption in 10 Member
States’ (Odysseus Academic Network, 2006, 11). ustAa, Belgium, Cyprus, Estonia, Greece,
Italy, Latvia, Luxembourg, Portugal, Slovenia amla lesser extent Finland, Hungary and
Slovakia, the study determined that the Directe@ {o the legal rules on reception conditions
becoming ‘more clear and precise’. This was padityithe case with regard to provisions on the
definition of vulnerable groups and provisions araccompanied minors, access to the labour
market in Estonia, Hungary Luxembourg, Slovenia Balhnd, access to healthcare in Latvia and

Slovenia, education of the children of asylum sexke Latvia (Odysseus Academic Network,

10



2006, 112). Asylum seekers have been given therappty to enter the labour market in Estonia,
France, Latvia, Poland and Slovakia pursuant toirtipgementation of the Directive, while in
Spain, the procedure for asylum seekers to recgor& permits has been simplified (Odysseus
Academic Network, 2006, 112-3). For child asylurelsas, their right to access education has
been clarified in Lithuania, Poland and Slovakibofeing the transposition of the Directive. The
Netherlands is slowly raising the level of welfdrenefits and in France, asylum seekers ‘in-
waiting’ are benefit from temporary allocationsveélfare pursuant to implementation. The report
notes an unexpected positive outcome of implemientah Malta, where Article 11(1), which
states that ‘Member States shall determine a paifdiane, starting from the date on which an
application for asylum was lodged, during which applicant shall have access to the labour
market’, has been interpreted as an obligatioretease an asylum seeker from detention after
one year in order to allow them the opportunitymork (Odysseus Academic Network, 2006,
113).

The report concludes quite clearly that in Belgiugstonia, Spain, France, Hungary, Latvia,
Portugal, Malta, The Netherlands and Slovakia, tthasposition of the Directive ‘led to the
adoption of more favourable provisions than thogplieable before its transposition’. While
access to employment improved in Estonia, Spaiande, Latvia, Greece and Slovakia, for the

other countries, advances were made on the foleppaints:

- an increased awareness of the special needs afrasgekers and of the limits to the
administration’s discretionary power in Hungary

- abetter guarantee of material reception conditiori®ortugal

- asylum seekers in Belgium were better informed

- family unification in the Netherlands

- access to education for the children of asylumeesek Lithuania, Poland and Slovakia

- areview of the welfare benefits system (amounegfefits provided in the Netherlands
and the length of provision in France)

- legal aid for asylum seekers in Lithuania

- access to healthcare in Lithuania

(Odysseus Academic Network, 2006, 114).

The Odysseus study concluded that the Directiwenadit have “perverse effects” of a lowering of

higher national standards as would have been pgessithe absence of a standstill clause’ except
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in Austria and in the United Kingdom where the memiates that ‘only a few elements of a
(potentially) restrictive nature have been intragtlic These consist of limitations on access to
employment in Austria and harsher penalties in e (Odysseus Academic Network, 2006,
114). Only one Member State, Slovakia, is founddda clear case of reduction of the reception
conditions’ following transposition (Odysseus , Aeaic Network, 2006, 114-5). However,
generally the positive impact of the Directive ismn visible in the new Member States than in
the old ones. As mentioned above, in Malta thereeva® reception condition measures in place
prior to the adoption of the Directive (Odysseusademic Network, 2006, 111). The Odysseus
Network concluded that ‘the progress accomplisitedational level is due to the action of the
European Community, which has contributed poswivel International Refugee Law with the
Directive on reception conditions complementarytite Geneva Convention’ since the latter is
principally concerned with recognised refugees. fidport states that ‘the positive effects of its
transposition overshadow its negative effects’ (€3@ys Academic Network, 2006, 114). Further,
the Network stated that ‘this positive evaluati@mttadicts the simplistic criticism often levelled
at the Directive regarding its level of standardtheut bearing in mind the extremely diverse
situation across the Member States’ (Odysseus Agiaddetwork, 2006, 11).

b) The Qualification Directive

The Qualifications Directive sets out the rules anidciples to be applied by Member States in
their identification of refugees and those desenahsubsidiary protection status. The Directive,
having been adopted at the Justice and Home AfGormcil of 29 April 2004, entered into force
on 20 October 2004 and its deadline for transpsitias 10 October 2006. The ‘main objective’
of the Directive is stated in the Preamble as b&mgnsure that Member States apply a common
criteria for the identification of persons genuin@h need of international protection, and...to
ensure that a minimum level of benefits is avadafur these persons in all Member States’
(Recital 6, Qualification Directive). Disparities ithe legislation and legal practice of EU
Member States have meant that a refugee’s chamdeslimg protection can vary dramatically
from one Member State to another. According to VRcesident Franco Frattini, the former
Commissioner for Justice, Freedom and SecurityDiinective should reduce “the current great
variances in recognition rates between Member Sfaad end what some have called the EU’s

‘asylum lottery?®.

5 Europa press release, 1P/06/1345, Brussels, 1db@&c2006.
6 ECRE press release of 4 November 2004: ‘Europst Mod Asylum Lottery.”’
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Key criticisms

Critiques of the Directive have highlighted tworaknts of the Directive which have been seen
as having the potential to undermine existing mtite@ standards. These are provisions on

‘internal protection alternative’ and the so-callexlclusion clauses’.

According to the UNHCR, ‘Article 8 of the Qualifitan Directive omits what is considered by
UNHCR, legal experts and States party to the 19&ive€ntion to be an essential, and even pre-
conditional, requirement of an internal protectalternative, i.e. that the proposed location is
practically, safely and legally accessible to tippliant’ (UNHCR 2007:10y. The Directive
therefore allows Member states to refer to inteyaltection alternatives even when, due to
technical obstacles, applicants cannot actuallyrneto the region which is deemed safe. In such
cases applicants are often granted only a ‘toldregtatus with restricted social rights (Elena
2008:5). Even though the UNHCR found that severaihifder States had not transposed the
Directive’s provisions concerning internal protedtialternatives (UNHCR 2007: 10), the fact
remains that these provisions appear out of lirth thie established jurisprudence of States party

to the 1951 Convention and recent case-law of thefean Court of Human RigHts.

The other main criticism of the Directive conceprsvisions to exclude asylum seekers from
refugee status (Articles 12 and 14). Article 14ates a distinction between exclusion and
revocation of status, and uses it to permit state®nflate the Convention grounds for exclusion
with expulsion. These provisions allow Member Stdateadopt dangerously broad interpretations
of what constitutes a “serious non-political crim#fat can lead to exclusion. Critics are

concerned that Member States will use Article 14nmproperly exclude people from refugee

recognition based on criteria that lead only tousipn under the Convention (Elena 2008: 7).
According to the UNHCR, existing standards for amilon of the exclusion clauses have been
eroded by the Directive (UNHCR 2007: 13).

How the Qualification Directive has strengthened aspects of refugee protection in relation to
previous domestic standards

7 UNHCR Guidelines on International Protection Mo'Internal Flight or Relocation Alternative’ witn
the Context of Article 1A(2) of the 1951 Conventiand/or 1967 Protocol relating to the Status of
Refugees, 23 July 2003, at: http://www.unhcr.orglfRIUBL/3f28d5cd4.pdf.

8 Salah Sheekh v. the Netherlands, ECHR, Appliodtio. 1948/04, 11 January 2007.
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Despite the above criticism, even among the mosalveritiques the assessment of the impact of
the Qualifications Directive has in parts been vpogitive. The introduction of more detailed
rules of evidentiary assessment and a clearer itlefinof persecution have been widely
welcomed. Transposition also significantly advanstghdards in some Member States where
non-state actors of persecution were recognisedhtoffirst time, or subsidiary protection was

introduced as a concept (Elena 2008: 5).

Subsidiary protection

The Directive’s provisions on subsidiary protectioave been welcomed (UNHCR 2007: 11).
They represent the first supranational legislatofcurope defining qualification for subsidiary
protection, and create an obligation to grant sitédus to those who qualify. Many EU Member
States had pre-existing national provisions tordffimdividuals some form of complementary
protection status. However, large variations exisis to the scope and the rights attached to this
status. The Qualification Directive sets minimuranstards for the definition and content of
subsidiary protection statusAs is the case for other provisions of EU asylunv, [dMember
States may maintain or introduce standards morufable to the applicant (UNHCR 2007: 66).
The Directivestrengthens existing refugee law in its attemptdeine persecution by providing a
non-exhaustive list of persecutory acts, includiagts of sexual violence’(Article 9(2)(a)) and
‘acts of a gender-specific nature’ (Article 9(2)(Deither of which are found in the Refugee
Convention though the law has developed graduallyeicognition of the need to protect
individuals from return to such treatment. Teitgewlly has stated that, alongside the reference to
the ECHR in Article 9(1)(a), their inclusion ‘densirates the intention of the Union to allow for
forms of persecution which, although they are rewv,rhave not always been considered as such’
(Teitgen-Colly; 2006, 1530).

Moreover, the Directive introduces a completely respect into the scope of refugee law by
widening the scope for subsidiary protection toesas which there is a ‘serious and individual
threat to a civilian’s life or person by reason iofliscriminate violence in situations of
international or internal armed conflict’ (ArtictEbc). According to Teitgen-Colly, ‘individual’
has to be ‘understood as a requirement for perswnatividual threats, meaning threats likely to
create subjective fears in each person exposechdm't (Teitgen-Colly; 2006,1529). The

development here is the absence of a requirementisicriminating factor for the perpetration of
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the violence. Perhaps more importantly, it is tbedring of the required threshold level of
‘severe violation’ to ‘serious harm’ that creaths potential for a real widening of the scope of

protection for those seeking asylum in Europe.

The Qualification Directive has also been praiswdécognising the fact that persons fleeing the
indiscriminate effects of violence associated watimed conflicts, but who do not fulfil the
criteria of the 1951 Convention, nevertheless mequiternational protection (UNHCR 2007: 81).
It has initiated an approximation of criteria févetrecognition of subsidiary protection status.
Finally, the transposition of the Qualification Bitive has resulted in a subsidiary protection
status for the first time in countries such as $hevak Republic. In doing so, the Directive has

expanded the scope of international refugee piote@NHCR 2007: 81-2).

Non-state per secution

In the area of non-state persecution, the QuadlifinaDirective again goes further than the
Refugee ConventionBefore the adoption of the Directive, the issuewdfo can perpetrate
persecution for the purposes of refugee recogniti@s possibly the clearest example of
differences in legal interpretation amongst the MenStates. All EU states agreed that state or
de facto authorities, who control the whole orgngicant part of the territory, could be agents of
persecution. However, whilst most Member Statestviierther and also recognized non-State
actors as agents of persecution if the state waslling or unable to provide protection, a
minority of Member States (including Germany andrfee) only accepted persecution by non-
State actors where the persecution was instigateloned or tolerated by the State, i.e. in cases
where the state could be shown to be complicithen persecution and/or unwilling to provide
protection. Hence, a minority of states would deeyjugee status where a person risked
persecution by non-state actors and the state imatysunable to provide protection, or where no

state authorities existed to provide protectibn.

The Qualification Directive, sought to ensure a own concept of the sources of persecution

and serious harm (Recital 18). In line with thagprudence of the European Court of Human

° See ECJ judgement Elgafaiji,

http://www.cir-onlus.org/C0465_2007_EN_0%5B2%5D.pdf

2 Germany had the most restrictive interpretatiare Blug, A., 50 Jahre Genfer Fliichtlingskonvention
Fliichtlingsrechtliche Relevanz der ‘nichtstaatlichéerfolgung in Biirgerkriegen - die Rechtsprechung
des BVerwG im Vergleich zur Praxis anderer eurapids Staaten. NVwZ-Beilage | 2001, 67.
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Rights and the guidance of UNHCR, the Qualificatibirective clarifies that actors of
persecution or serious harm include non-State sigtdt can be demonstrated that the State is
either unable or unwilling to provide protectiomhe inclusion of non-state actors of persecution
in the Qualification Directive has broadened thieigee definition in countries that previously
did not provide protection against such persecutibms has allowed ‘increased protection
against groups such as clans, tribes, criminal rasgéions, rebel groups, and perpetrators of

domestic violence’ (Elena 2008: 5).

According to the UNHCR, ‘the Qualification Direcéivhas resulted in much greater conformity
of legal interpretation on non-State actors of @emsion or serious harm [...]. The shift to a focus
on the availability of protection, rather than thetor of persecution or serious harm, should be
commended. - In France and Germany, the Directa® dnlarged the scope of grounds for
granting protection and thereby reinforced the gmtion system.” (UNHCR 2007: 9) In
Germany, the introduction of the concept of noneStctors of persecution is widely seen as
having enlarged the scope of protection. Thisefiected in the sharp rise in decisions by the
authorities granting refugee status to Somalisestinés provision has entered into force under
German law (UNHCR 2007: 46).

¢) The Procedures Dir ective

The Procedures Directive was formally adopted an thDecember 2005. The 1999 Tampere
Presidency Conclusions had called for the formoitatbf ‘common standards for a fair and
efficient asylum procedure’. Asylum procedures tel® the processing of asylum applications.
The key elements that fall under the topic of asyprocedures include the question of access to
procedures, procedural guarantees such as thetopipprto communicate with the relevant
authorities, access to an appeal process as weétleagrocedure for the withdrawal of refugee
status. In due course, the Commission adopted @opab for a Council Directive on minimum
standards on asylum procedures in Member Statéd (20 C62 E/231). Under Article 67 EC,
the Council’s voting on the proposal was to be loa basis of unanimity, with the European
Parliament being consulted. At Tampere, the Eunog@auncil emphasised its absolute respect
for the right to seek asylum. This is expressetthéPreamble to the Procedures Directive, which
affirms the EU’s commitment to its internationagpensibilities, stating that in agreeing to create
the CEAS in line with its obligations under the Rgde Convention, the EU was ‘thus affirming

the principle of non-refoulement and ensuring ti@tody is sent back to persecution’ (Recital 8).
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It is also proclaimed that ‘[t]his Directive respedhe fundamental rights and observes the
principles recognised in particular by the [Eurapé&harter]’ (Recital 8), which recognises the

‘right to asylum’ and protects the right of the hpgnt tonon-refoul ement.

Key criticisms

Much criticism asserting a breach of the EU’s addigns under the Refugee Convention, and of
its obligations under international human rights,laas been railed against the Directive. In 2004,
a coalition of non-governmental organisations datedrthat the Directive be withdrawn, noting
‘with deep regret that the most contentious prawisiare all intended to deny asylum seekers
access to asylum procedures and to facilitate tresfer to countries outside the EU’ (ECRE
al., 2004). In addition, the UN High Commissioner Refugees strongly asserted his opposition
to the Directive, warning that ‘several provisiongould fall short of accepted international
standards...jeopardizing the lives of future refuge¢dNHCR, 2004). Furthermore,
condemnation of the Directive has come from witie EU institutions, most vehemently from

the European Parliament (European Parliament, 2000)

The Directive has been criticised on a nhumber ofigds. A major concern is related to its use
and expansion of the ‘safe country’ concept (Ctst&005). All three derivative concepts, the
‘first country of asylum’ (Article 26), the ‘saféird country’ (Article 27) and the ‘safe country of
origin’ (Article 31), feature in the Directive andrticle 36 introduces a new notion of a
‘European safe third country’ whereby applicantsvarg from designated non-EU, European
countries, having ‘entered illegally’ or are ‘se®kito enter’ a Member State illegally, may be

refused access to asylum procedures.

In a report on the Procedures Directive publisimeB006, ECRE criticised not only the standards
of the Directive, but also its language for beirigimes ‘incoherent and ambiguous’ (ECRE,

2006, 2). It raised particular concerns regardigagn provisions, including the restriction on the

right to remain in the state pending examinatiornthe application to first instance decisions

(Article 7), and the non-suspensive effects of apgp@Article 39), the restrictions on the right to

an interpreter (Article 10(1)(b)), the wide scome the application of accelerated procedures
(Article 23(4)) to ‘manifestly unfounded’ claims (#cle 28(2)), the discretion given to states to
derogate from the basic principles and guarantée€hapter Il (Article 24), which include

guarantees such as a right for applicants to loerivdd ‘in a language which they may reasonably
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be supposed to understand’ of their rights andgatitins in relation to the asylum procedure to
be followed (Article 10(a)), the right to an inteeger ‘for submitting their case to the competent
authorities whenever necessary’ (Article 10(b)g tight to ‘communicate with the UNHCR’
(Article 10(c)), the right to be ‘given notice ireasonable time’ on the outcome of their
application (Article 10(d)) and the right to bednfned of this result ‘in a language that they may
reasonably be supposed to understand’ (Article )LOEECRE also voiced concern over the
permitting of border procedures in Article 35(2) ieth derogate from the principles and
guarantees of Chapter Il outlined above and whermg confinement at the border without the
possibility of judicial review for up to four weekarticle 35(4)) (ECRE, 2006, 4-5).

How the Procedures Directive has strengthened refugee protection in relation to earlier

domestic standar ds

The ‘safe third country’ provisions in the Dire@ican be seen as having undergone rights-
enhancement during the negotiations on the Directivhich puts a question mark on the
prevalent views in the literature that allege tlerall rights-restricting nature of the Directive.
Concerns voiced by UNHCR and shared by the Comanis&ind in particular one Member
State’ were voiced in relation to the safe thirdimtoy notion. (UNHCR; 1997, 29) As Doede
Ackers reports, ‘There were drafting sessions whégdulted in considerably improving the text
on rules with respect to the individual considenmatin safe third country cases’. Initially the text
provided only that Member States were obliged yodawn “rules setting out the matters which
shall be the subject of an individual examinationEventually, it evolved into “rules, in
accordance with international law, allowing an indual examination [as to] whether the third
country concerned is safe for a particular appticarhich, as a minimum, shall permit the
applicant to challenge the application of the kil country concept on the grounds that he/she
would be subjected to torture, cruel, inhuman grdeing treatment or punishment” (D. Ackers;
2005, 30).

Further, the Commission presented some points detmadimg that there are some rights-
enhancing aspects to the Directive. It stated that first instance procedures are fully in
accordance with the essential rights provided fo6eéction 192 of the UNHCR Handbook on
procedures and criteria for determining refugetustél979) (D. Ackers; 2005, 32). What is more,
on appeal, the provisions it includes on judiciadusiny go beyond the Handbook in requiring

Member States to ensure an effective remedy befoceurt or tribunal. The Handbook only
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refers to ‘a formal reconsideration of the decisieither to the same or to a different authority,

whether administrative or judicial, according te fhrevailing system’.

In a report published by the Refugee Council in 2@ the UK’s implementation of the
Procedures Directive, a number of provisions ofRhacedures Directive are highlighted as being
welcome improvements on the standard of refugetegtion in Europe. Although the Refugee
Council finds a number of areas for concern, itaspossible to conclude from the report that the
overall impact of the Directive is negative. TheflRee Council welcomes Article 8 on the
‘Requirements for the examination of applicatiodsticle 8(1) states that ‘Member States shall
ensure that applications for asylum are neithegctefd nor excluded from examination on the
sole ground that they have not been made as soposasble’. The Refugee Council reflected
positively on the level of expertise required oylam decision makers in the Directive. Article
8(2)(b) requires Member States to ensure that ipeeand up-to-date information is obtained
from various sources, such as the [UNHCR], aseéagégneral situation prevailing in the countries
of origin of applicants for asylum’. The RefugeeuBoil make clear that the standards of the
Directive would require an improvement of standdrdthe UK. Article 8(1) for example, states
that ‘Member States shall ensure that applicatfonsasylum are neither rejected nor excluded
from examination on the sole ground that they haeebeen made as soon as possible’. The
Refugee Council welcomed the UK government’s ‘itiemto amend the Immigration Rules to

reflect’ the requirements of this provision’ (ReéggCouncil, 2007, 4).

The Refugee Council’s report on the UK’s impleméntaof the Procedures Directive highlights
the importance of the implementation stage in otdatetermine the actual impact of the asylum
Directives on refugee protection in Europe. Mucstsen the interpretation of the provisions of
the Directive as to whether they result in an upigig of domestic standards. For example, the
Refugee Council, commenting on the UK’s ImplemeaataPaper on the Procedures Directive
expresses concern at the British Immigration Adtifsropinion that asylum seeking children are
to be looked after by local authorities and that #pparently consists of a fulfilment of the UK'’s
obligations under Article 17(1)(a), which requitdember States to ensure that ‘a representative
represents and/or assists the unaccompanied miitbr respect to the examination of the
application’. The Refugee Council noted the inadeguof leaving this task to local authorities,
which ‘feel unable to recommend one legal repredam over another’ due to ‘the requisite
experience, and/or training, as well as a dutyetoain impartial regarding signposting to private

companies without a competitive tendering procélsfugee Council, 2007, 7). It is perhaps in
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such cases that the role of the European Counstité will be important in ensuring the correct

and uniform interpretation and application of theebtives across the Member States.

The Refugee Council’s report on the UK'’s impleménta of the Procedures Directive
demonstrates that despite the inclusion of excegtio guarantees, these are by no means made
use of by states. For example, the Refugee Coumelcomed the British Immigration
Authority’s decision ‘not to make use of the exelop$ to the obligation to appoint a
representative’ as well as the Immigration Ruldecéon of ‘existing policy to make it clear that
interviews of unaccompanied children must only beducted by specially trained Case Owners’
and that decisions are also taken by such indilsd(fRefugee Council, 2007, 7). It is clear
therefore that the inclusion of derogations andsimigies for lowering standards present in the
Directive have not necessarily been taken advantadpyy states during implementation, as was

feared by many when the Directive was agreed.

Despite the assertion from a number of NGOs, inodmnesty International and ECRE, as
well as many academic commentators that MembeesStgith higher standards of protection are
now free to lower their standards pursuant to tpeement of the Directive, Ackers points out
that ‘the negotiations have not indicated that Mentitates have considered that this is an option
for them. Most Member States attempted to maketdkereflect what they were doing at the
time...Moreover, it must be conceded that several MamStates will have to raise their
standards to comply with certain’ of the Directiwgrovisions (D. Ackers; 2005, 32). Moreover,
it is clear that at the stage of implementatiorg Birective has required the improvement of
standards in some areas and that Member Statesnoaveecessarily taken advantage of the

opportunities for derogation provided for in thedaitive.

d) The Return Directive

The Directive on common standards and procedurddember States for returning illegally
staying third country nationals (‘the Directive & approved by the European Parliament on 18
June 2008, formally adopted by the Council on 9dbawer 2008 and published in the Official
Journal on 24 December 2008. The Directive appliedl EU Member States except the United

Kingdom, Ireland and Denmarklt also covers Iceland, Norway, Switzerland anechitenstein

™ In accordance with Article 5 of the Protocol or hosition of Denmark annexed to the Treaty of the
European
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The Return Directiv& is the most ambitious asylum instrument that thé Has adopted
concerning return until now. It is also the firsgjor legal instrument on migration to be adopted
by co-decision and therefore has been describadtast case’ of how the procedure will work in
this policy area (Canetta 2007: 446). The Direciiwevides for a set of rules to be applied
throughout the return and removal process, for @kamoncerning the form of the relevant
decisions, the use of coercive measures, detergadaguards pending return, etc. A number of
provisions included in the legislation have beeseased very negatively by civil society
organisations, in particular its rules on deten@m entry bans (see e.g. Amnesty International
2008; ECRE 2008).

Key criticisms

Deprivation of liberty constitutes an extreme sam;twhich is usually used in connection with
the punishment of criminal offences (ECRE 2005;libtanhner 2007). The Returns Directive has
been criticised for doing little to harmonise MemlStates’ standards as regards administrative
detention, establishing disproportionate maximuradiiees and allowing for the detention of
children (UNHCR 2008; Amnesty International and EECR008). Although Member States are
required to lay down a maximum deadline for detamtivhich should not exceed six months, the
directive allows for the possibility of extendinigig period for up to 12 months in the event of
uncooperative behaviour on the part of the persomc&rned or when there are delays in
obtaining documentation from third countries. Timaximum period has been viewed by many as
excessive and a potential breach of the humansrighindividuals who have not committed a
crime. The fact that children and families can deained (Article 17), albeit under some

additional safeguards, has also attracted criticism

The rules on the establishment of entry bans héseelseen strongly criticised, since they may
impair the ability of individuals to seek and enjpyotection from persecution in the EU
(UNHCR 2005, 2008; Amnesty International and ECRED®). Article 11 of the Returns

Directive provides for a mandatory entry ban whenperiod for voluntary departure has been

granted or if the obligation to return has not beemplied with. In other cases, Member States

Union, this Member State will decide within a pefiaf six months from the adoption of the Directive
whether

to implement it in its national law.

'? Directive 2008/115/EC of 16 December 2008. Offidiaurnal L348/98.
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have discretion to decide whether to issue an dvdry or not. The maximum duration of the
prohibition of re-entry is to be five years, unlgbg person concerned represents a threat to
public policy, public security or national security which cases it can be extended (Article 11.2).
Member States remain free to refrain from adoptingthdraw or suspend entry bans in
individual cases for humanitarian reasons, as aslo withdraw or suspend them on individual
basis or for certain categories of cases for oteasons (Article 11.3). Individuals are to be
granted an effective remedy to appeal against &y &an, although not necessarily before a
court (Article 13.1).

How the Return Directive has strengthened aspects of refugee protection in relation to

previous domestic standards

Member States have increasingly resorted to detentiith a view to facilitate the removal
process — also in the case of asylum seekers ughout the EU (ECRE 2005; European
Parliament 2005; Hailbronner 2005, 2007). Apartfrthis general trend, however, national
practices concerning administrative detention hslvewn considerable diversity (IOM 2004;
Hailbronner 2005). Whilst some Member States do gemerally hold asylum claimants in
custody during the procedure (e.g. Germany), othdosv for the detention of asylum seekers
simply on the grounds of irregular entry (e.g. MaltThe maximum length of detention also
varies widely. Seven Member States did not havelate any time limits for pre-removal
detention. In the remaining Member States, detandieadlines have ranged from 32 days in
France to 20 months in Latvia (Hailbronner 2005rdpg@an Parliament 2007; JRS 2007).
Although national legislation generally providestthhe confinement of returnees should take
place in special facilities, different to thosewhich ordinary prisoners are detained, this is not
always the case in practice or in all EU countriés Ireland, for example, returnees are regularly
held in prisons (Hailbronner 2005: 144). Significdiiferences also prevail in the Member States
as for whether the detention of vulnerable grospsh as minors, is allowed (Hailbonner 2005;
European Parliament 2005). The Directive subjeeterdion to the principle of proportionality,
providing that deprivation of liberty is justifi€dnly to prepare return or carry out the removal
process and when the application of less coerceasores would not be sufficient’ (Recital 16).
Detention orders that are not issued by judicidhanties have to provide for the possibility of
judicial review, although no deadlines are spedifi@rticle 15.2). Custody should be maintained
by as short a period as possible, and only as &ngemoval arrangements are in progress and

executed ‘with due diligence’ (Article 15.1).
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Member States also tend to impose entry bans asaasrof reducing the ability of migrants to
enter their territory again after they have beegpeied. On these grounds, the EMN (2007: 25)
has described entry bans as ‘[tlhe most effectivé sustainable measure of Forced Return’.
Current national practices prohibit returnees frooming back to the host Member State for
variable periods, which generally last several ge@&MN 2007: 25). National authorities in
Austria, Denmark, France, Germany, Latvia, Lithaaand the UK have the possibility of
prohibiting re-entry indefinitely — although thedomestic legislation also provides for shorter
bans. In Belgium, the Czech Republic, Italy, Sloaaslovenia and Spain entry bans can last up
to 10 years, whereas in other Member States, ssidhiadta and The Netherlands, such bans do
not exist (IOM 2004). In Germany, ltaly and GreecEnsgressing an entry ban constitutes a
criminal offence which may be punished with impns@nt13 The grounds for withdrawing
such bans vary across countries, but tend to lbecte®. In Belgium, for example, re-entry is in
principle only allowed if the alien meets the cosfsremoval.14 Again, like with the other
Directives, Member States can adopt or maintairenf@vourable provisions, as long as these are
compatible with the legislation. A statement by @muncil annexed to the text at the moment of
adoption also declares that the implementatiomefiirective will not be used in itself to justify

the lowering of domestic standards.

In summary, while there are powerful constraintgfmdowngrading of existing standards in the
Member States, we can expect several protectioaremig dynamics from the adoption of the
Directive. In states where currently entry bans leat indefinitely, Member States will have to
change their national legislations in order to legth upper time limits. Moreover, in several
states will be forced to change their rules onnmeyebans to shorten the maximum period of

applicability and to grant third country nationtie right to appeal against entry ban decisions.

Conclusion

In this paper we have sought to question the argurtteat European cooperation has been

responsible for the decline in refugee protectimmdards and the creation of ‘Fortress Europe’.

We have shown theoretically and empirically howdp@an cooperation and the development of

13 EMN (2007), country reports on Germany, Italy @mece.
4 EMN (2007), country report on Belgium.
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the common asylum law on the basis of EU minimuandards in this area has curtailed
regulatory competition and in doing so it has lardelted the race to the bottom in protection
standards in the EU. Rather than leading to pofiagmonisation at the ‘lowest common
denominator’, EU asylum laws have frequently ledtoupgrading of domestic asylum laws in
several Member States, strengthening protectiordatas for several groups of forced migrants,
even in the case of EU laws that have been widiigised for their restrictive character. While
many aspects of EU asylum law reflect restrictirends similar to those in other parts of the
world, some EU provisions have clearly had a pasitimpact not only on countries in Central
and Eastern Europe, but also in some of the oldanbér States. While there currently remain
significant variations in Member States’ impleméiata of EU asylum law, we expect that the
ongoing ‘communitarisation’ of asylum policy will elp to improve Member States’
implementation records of EU asylum law and furtteengthen refugee protection outcomes in
Europe. The EU might have disappointed of som&a$¢ who had hoped that it would do more
to address the shortcomings of the internatiorfabee regime. However, the evidence presented
in this paper has shown that that the effects abean cooperation on asylum and refugee
matters have not been invariably and uniquely regand that, in fact on balance, regional

cooperation has strengthened rather than underméfiggiee protection in Europe.
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